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AGENCIES: Office of the Comptroller of the Currency, Treasury; Board of Governors of the Federa
Reserve System; Federd Deposit Insurance Corporation; and Office of Thrift Supervison, Treasury.
ACTION: Find rule
SUMMARY:: The Office of the Comptroller of the Currency, Board of Governors of the Federa
Reserve System, Federd Deposit Insurance Corporation, and the Office of Thrift Supervision,
(collectively, the Agencies) are publishing final insurance consumer protection rules. Theserulesare
published pursuant to section 47 of the Federal Deposit Insurance Act (FDIA), which was added by
section 305 of the Gramm-Leach-Bliley Act (the G-L-B Act or Act). Section 47 directs the Agencies
jointly to prescribe and publish consumer protection regulations that gpply to retail sales practices,
solicitations, advertising, or offers of any insurance product by a depository ingtitution' or any person
that is engaged in such activities a an office of the inditution or on behdf of the inditution.
EFFECTIVE DATE: April 1, 2001.
FOR FURTHER INFORMATION CONTACT:

OCC: Stuart Feldstein, Assstant Director, or Michele Meyer, Senior Attorney, Legidative and
Regulatory Activities Divison, (202) 874-5090; Asa Chamberlayne, Senior Attorney, Securities and

Corporate Practices Divison, (202) 874-5210; Stephanie Boccio, Asset Management, (202) 874-

1 “Depoditory indtitution” means nationd banks in the case of indtitutions supervised by the
Office of the Comptroller of the Currency (OCC), state member banks in the case of the Board of
Governors of the Federd Reserve System (Board), state nonmember banks in the case of the Federd
Deposit Insurance Corporation (FDIC), and savings associations in the case of the Office of Thrift
Supervison (OTYS).



4447; Barbara Washington, Core Policy Development (202) 874-6037, Office of the Comptroller of
the Currency, 250 E Street, SW., Washington, DC 20219.

Board: Richard M. Ashton, Associate Generd Counsel, Legal Division, (202) 452-3750;
Angdla Desmond, Specid Counsd, Division of Banking Supervison and Regulation, (202) 452-3497;
David A. Stein, Attorney, Divison of Consumer and Community Affairs, (202) 452-3667, Board of
Governors of the Federal Reserve System, 20th and C Streets, NW, Washington, D.C. 20551. For
the hearing impaired only, Telecommunications Device for the Deef (TDD), contact Janice Smms,
(202) 872-4984.

FDIC: Keth A. Ligon, Chief, Policy Unit, Divison of Supervison, (202) 898-3618; Michadl
B. Phillips, Counsdl, Supervison and Legidation Branch, Lega Division, (202) 898-3581; Jason C.
Cave, Senior Capita Markets Specididt, (202) 898-3548, Federal Deposit Insurance Corporation,
550 17th Street, NW, Washington, DC 20429.

OTS: Robyn Dennis, Manager, Supervision Palicy, (202) 906-5751; Richard Bennett,
Counsd (Banking and Finance), (202) 906-7409; Saly Waitts, Counsel (Banking and Finance), (202)
906-7380; Mary Jane Cleary, Insurance Risk Management Specidist, (202) 906-7048, Office of
Thrift Supervison, 1700 G Street, NW., Washington DC 20552.

SUPPLEMENTARY INFORMATION:
Background

On November 12, 1999, President Clinton signed the G-L-B Act into law. Section 305 of the



Act? added new section 47 to the FDIA, captioned “Insurance Customer Protections.” This section
requires the Agencies jointly to prescribe and publish consumer protection regulations that apply to
retail sales practices, solicitations, advertisng, or offers of insurance products by depository ingtitutions
or persons engaged in these activities a an office of the indtitution or on behdf of the indtitution. Section
47 directs the Agencies to include specific provisons rdating to saes practices, disclosures and
advertising, the physical separation of banking and nonbanking activities, and domestic violence
discrimination.

Section 47 aso requires the Agencies to consult with the State insurance regulators, as
gopropriate.  The National Association of Insurance Commissioners (NAIC) has submitted a comment
letter in connection with the proposed rules. In preparing the proposed rules and these final rules, the
Agencies adso have met and consulted with the NAIC3  Thesefind rules reflect these meetings with,
and comments from, the NAIC.

Thetexts of the Agencies find rules are subgtantialy identical. Any differencesin style or
terms are not intended to cresate substantive differences in the requirements imposed by the regulations.
Overview of Comments Received

On August 21, 2000, the Agencies published ajoint notice of proposed rulemaking (the
proposed rules) in the Feder al Register (65 FR 50882). The Agencies received approximately 75
comments in response to the proposed rules.

The mgority of comments were recelved from depository ingitutions. These commenters

2 Pub. L. 106-102, sec. 305, 113 Stat. 1338, 1410-15 (codified at 12 U.S.C. 1831x).
3 A summary of the Agencies consultations with the NAIC is available in the rule-making file.
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offered alarge number of suggested changes, with the most commonly advanced suggestions including:
modifying the “covered person” definition; excepting various types of insurance from coverage by the
find rules, diminating certain disclosure requirements; and limiting the physical separation requirements
to the tdller area of an indtitution.

The NAIC submitted a comment on behdf of the State insurance authorities that generally
supported the Agencies proposed rules. The NAIC advised the Agenciesto darify inthe find rules
the role of the Statesin regulating insurance sdles. The NAIC aso requested more detailed guidance in
the Consumer Grievance Appendix to thefind rules. Findly, the NAIC expressed its view that the
lending area of a depository ingtitution should be separated from the areain which insurance is sold.

The Agencies have modified certain provisons of the proposed rulesin light of the comments
received. The most sgnificant comments, and the Agencies responses, are discussed in the following
section-by-section andysis. Aswas donein the preamble discussion of the proposed rules, the
citations are to sections only, leaving blank the citations to the part numbers used by each agency.*

The Agencies a0 recelved severd comments requesting the Agencies to delay the effective
date of theserules. The commenters state that ingtitutions will need time to modify existing disclosure
forms, train personnd and implement system changes. In determining the effective date and
adminigtrative compliance requirements for new regulations, the Agencies are required to consider any
adminigtrative burden that the regulations would place on depository indtitutions and to delay the

effective date until at least the first day of acdendar quarter that begins on or after the date on which

4 The Board sruleis anew subpart of the Board' s existing Regulation H, and not a separate
regulation. Accordingly, the sections of the Board' s rule are numbered consecutively.

5



the regulations are published.> The Agencies recognize that “lead time” is necessary for some
ingtitutions covered by the find rules to adjust their systems to comply, dthough others have systems
that dready conform to some extent to the requirements of the rules. The Agencies therefore have
made the effective date April 1, 2001.
Section-by-section analysis

The discussion that follows gpplies to each of the Agencies' find rules.
§ .10 Purpose and scope.

Proposed § __. 10 identified the purposes and scope of therules. As stated in the proposdl,
the rules are intended to establish consumer protections in connection with retail sales of insurance
products and annuities® to consumers by any depository indtitution or by any person that is engaged in
these activities a& an office of the ingtitution or on behdf of the indtitution. These rules address certain
consumer protection concerns that arise from the conduct of insurance activities by a depository
inditution, a an office of the inditution, or on behaf of the ingtitution and are not intended to authorize
new activities. These rules are not exclusve and, for example, gpplicable State laws administered by
State insurance commissioners may apply, as provided by sections 104 and 305 of the G-L-B Act.

The Agencies recelved severa comments on the proposed scope of these rules. Some of these

commenters noted that the Interagency Statement on Retall Sales of Nondeposit Investment Products

> 12 U.S.C. 4802.

® Theserules are not intended to have any effect on whether annuiities are considered to be
insurance products for purposes of any other section of the G-L-B Act or other laws. That question
depends on the terms and purposes of those laws, asinterpreted by the appropriate agency and the
courts.



(February 15, 1994) (Interagency Statement) aso may apply in certain circumstances to sales of
insurance or annuities by depostory inditutions. These commenters requested clarification on how the
Agencies will apply the Interagency Statement to those products subject to both these rules and the
Interagency Statement. The Agencies note that in the event of a conflict between the Interagency
Statement and the find rules, the rules will prevail.

Certain of the definitions contained in the find rules also address the circumstances under which
the ruleswill apply. Under the proposed rules, only subsdiaries that are selling insurance products or
annuities at an office of the ingtitution or acting “on behdf of” the depository inditution as defined in the
rules” would be subject to the requirements of the rules. Section 47 gives the Agencies discretion to
determine whether the Act’s consumer protections should extend to a depository indtitution’ s subsidiary
in other circumstances. The Agencies received only one comment supporting broader application of
the find rulesto depogtory inditution subsdiaries. The Agencies believe that extending therulesto a
depogitory inditution’s subgdiary in circumstances other than when the subsidiary is sdlling insurance
products or annuities at an office of the indtitution or acting “on behdf of” the depository inditution is
unnecessary and, therefore, the find rules retain the gpproach taken in the proposed rules on thisissue.
A more complete discussion of when aperson is engaged in insurance activities “on behdf” of the
depository indtitution is set forth below in the definition of “ covered person.”

8§ .20 Definitions.

" OTS does not intend the requirements of this part to gpply to other savings association
operating subsidiaries or service corporations by operation of 12 CFR 559.3(h). The OCC does not
intend the requirements of this part to apply to other nationa bank operating subsidiaries by operation
of 12 CFR 5.34(e)(3).



The proposed rules contained severd definitions about which the Agencies received little or no
comment. Thefind rulestherefore retain the definitions of “&ffiliate,” “company,” “control,” “domegtic
violence,” and “subsdiary” set forth in the proposed rules. The definitions about which the Agencies
received more substantial comment are discussed below.

Consumer (8 _.20(d)). The proposed rules defined “ consumer” as an individua who obtains,
gopliesfor, or is solicited to obtain insurance products or annuities from a covered person. Thefind
rules make a clarifying change by replacing the term “obtains’ with “purchases’ in the definition of
“consumer.” A purchase includes any transaction where there is a cost to the consumer for the
insurance ether directly or indirectly such as a higher interest rate on aloan.

Severd commenters asked the Agencies to distinguish between the terms “ consumer” and
“cugtome” in the same way asthe Final Rules on the Privacy of Consumer Financid Information
(Privacy Rules)® However, unlike the Privacy Rules, section 47 uses the terms “consumer” and
“customer” interchangeably without distinguishing between the two terms.  For this reason, the
Agencies believe that Congress did not intend to distinguish between consumers and customers for
purposes of section 47. Thus, the Agencies have determined to continue to use the single term
“consume” in thefind rules

The Agencies d o requested comment on whether the find rules should expand the definition of
“consumer” to include smdl businesses. The mgority of those commenting on this issue believed that

the Agencies should not expand the definition to include small businesses because most Federd

8 65 FR 35162 (June 1, 2000).



consumer protection statutes gpply only to individuas. The Agencies agree with these commenters and
therefore have not changed the definition of “consumer” to include small businesses.

The Agencies dso invited comment on whether to limit the definition of consumer to
individuas who “obtain or goply for insurance products or annuities primarily for persond, family, or
household purposes.” One effect of this change would be to exclude entities such as sole
proprietorships and partnerships from the scope of the rules.

Severd commenters preferred limiting the definition in this manner to be conastent with the
Truth in Lending regulation’s definition of “consumer credit.”® The Agencies agree with the commenters
that depository ingtitutions are familiar with this gpproach becauseit is used in other consumer
protection rules. Thus, the find rules goply to an individud “who purchases or gpplies for insurance
products or annuities primarily for persond, family, or household purposes.”

Covered person or you (8 .20(e)). The proposal used the term “covered person,” or “you,”

to determine to whom the requirements in these rules apply. As defined in the proposed rules, a
covered person means any depository inditution or any other person sdlling, soliciting, advertising, or
offering insurance products or annuities to a consumer a an office of the indtitution or on behalf of the
ingtitution. A *covered person” includes any person, including asubgdiary or other efiliate, if that
person or one of its employees sals, solicits, advertises, or offersinsurance products or annuities at an
office of an indtitution or on behdf of an indtitution.

For purposes of this definition, the proposed rules provided that a person’s activities are “on

° 12 CFR 226.2(a)(12)(“Consumer credit means credit offered or extended to a consumer
primarily for persond, family, or household purposes.”)
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behdf of” adepostory inditution if:

(1) The person represents to a consumer that the sale, solicitation, advertisement, or offer of
any insurance product or annuity is by or on behdf of the inditution;

(2) The depogitory inditution receives commissions or fees, in whole or in part, derived from
the sale of an insurance product or annuity as aresult of cross-marketing or referrds by the ingtitution
or an dfiliate;

(3) Documents evidencing the sdle, solicitation, advertising, or offer of an insurance product or
annuity identify or refer to the ingtitution or use its corporate logo or corporate name; or

(4) The sde, solicitation, advertiang, or offer of an insurance product or annuity takes place at
an off-premises Ste, such as akiosk, that identifies or refers to the ingtitution or uses its corporate logo
or corporate name.

In the preamble to the proposed rules, the Agencies noted that the second prong of the “on
behdf of” test -- the receipt of commissons or fees -- did not include situations in which the ingtitution
receives afee soldy for performing a separate service or function that may relae to an insurance sale
(such as processing a credit card charge for the insurance premium, or performing recordkeeping or
payment functions on behdf of the affiliate) where the fee is based on that service or function and is not
caculated as ashare of the commissions or fees derived from the insurance product or annuity sde.

The Agencies sought comment on the proposed definition of covered person and specificaly on
those activities that would cause a person to be considered to be acting *on behdf of” an ingtitution.
The Agencies dso invited comment on whether the following should be considered an activity on behdf
of the indtitution:
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. The use of the name or corporate logo of the holding company or other affiliate as
opposed to the name or corporate logo of the depository inditution in documents evidencing the sdle,
solicitation, advertising, or offer of an insurance product or annuity.

. The sale, solicitation, advertisng, or offer of an insurance product or annuity at an off-
premises dte that identifies or refersto the holding company or other affiliate, as opposed to the
depository ingtitution, or uses the name or corporate logo of the holding company or other affiliate

The Agencies received severd comments on the proposed definition of covered person. Many
commenters did not believe that the second prong of the “on behaf of” test should include a depository
indtitution’s receipt of commissions or fees as aresult of cross marketing. Those commenters suggested
that the risk of customer confusion is smal because a consumer typicaly would not know about the
receipt of these fees. These commenters believed that requiring disclosures in these Stuations might
actudly result in increased customer confusion. The Agencies agree and therefore delete the reference
to cross-marketing in thefind rules. Thus, for example, while the sharing of customer ligs with an
unaffiliated third party would trigger certain requirements under the Privacy Rules, it would not trigger
the requirements under any of the prongsin thesefind rules. The Agencies dso note that the
indtitution’ sreceipt of dividends from asubsidiary, or a holding company’ s receipt of dividends from an
affiliate, does not congtitute recaipt of “commissions or fees’ within the meaning of this paragraph.

Severa commenters also contended that the term “on behdf of” should not include saes of
insurance products or annuities that result from areferrd to an unaffiliated insurance agency by an
employee of adepostory ingitution. Unlike crossmarketing, a depository ingitution making areferrd

isin apogtion to influence a consumer’s choice of insurance providers. Therefore, the find rulesretain
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the reference to “referrds’ in the second prong of the “on behdf of” test, but with an important
modification.

Rather than applying to any commission or fee derived from a sale resulting from areferrd, the
second prong of the “on behdf of” test in the fina rules goplies only when a depository inditution has a
contractua arrangement with an insurance provider to receivethosefees. Thisis meant to distinguish
referrd fees and commissions received by a depository ingtitution under an arrangement based on sdes
with an insurance provider from those referra fees recaived by atdler, which arelimited by 8 .50(b).
Under § .50(b), any person who accepts deposits from the public in an area where such transactions
are routingy conducted may receive areferrd feeif it isaonetime, nomina fee of afixed dollar
amount for each referra that does not depend on whether the referra resultsin atransaction.

A number of commenters dso contended that the third prong of the “on behaf of” test should
not cover Stuations where documents or other communications use the depository inditution’s
corporate logo or corporate name (a common logo or name used by the corporate family and not just
by the depository inditution). Those commenters believe that these circumstances done are insufficient
to create alevel of confusion that warrants imposing the requirements under thisrule. Moreover,
extending the rules in this manner would cover transactions in which a depository ingtitution has no
involvement in the sde of insurance. The Agencies agree with these commenters, and therefore, the
third prong of the “on behdf of” test in the find rules has been modified so that it does not cover
documents that use a corporate logo or corporate name. It does, however, cover documents
evidencing the sdle, olicitation, advertisng, or offer of an insurance product or annuity thet identify or

refer to the depogitory ingtitution. Under the fina rules, insurance activities are conducted on behdf of a
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depository inditution if the documents evidencing the activity identify or refer to the inditution. In the
Agencies view, the circumstances when the rdlevant documents refer to the ingtitution for purposes of
thistest will depend on the factsinvolved.

Thefind rules dso ddete the fourth prong of the proposed “on behdf of” test becauseit is
covered by the three remaining revised prongs. As revised, the Agencies believe that the remaining
three prongs capture the gppropriate circumstances under which a person could be said to be acting
“on behalf of” adepostory inditution for purposes of these rules.

Severd commenters aso noted that the definition of “covered person” or “you” could be read
to mean that once aperson isa* covered person,” al insurance sales, solicitations, advertisements or
offers by that person would be subject to these rules, whether or not these activities are conducted at
an office of, or on behdf of, adepogtory ingtitution. The Agencies do not intend this result and have
changed the proposd to clarify that a covered personis. (1) adepostory ingtitution; or (2) any other
person only when the person sdlls, solicits, advertises or offers an insurance product or annuity to a
consumer a an office of the indtitution or on behaf of the ingtitution.

Finaly, in the preamble to the proposed rules, the Agencies noted that the use of eectronic
media may present specid issues in the gpplication of the “on behalf of test” of the covered person
definition. The Agencies invited comment on whether, and under what circumstances, to require
disclosures for sdes or solicitations by eectronic media

Severd commenters suggested that the purposes of the satute and the rules -- to avoid
customer confusion about the nature of the products offered that arises because of the identity of the

sler or marketer -- isnot implicated in al cases where a depository ingtitution acts solely to bring
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together buyers and sdllers of insurance products. For example, the Agencies believe that links
established from depository ingtitution web Sites through the Internet or wireless services generdly do
not come within the scope of the covered person definition. To the extent thereisarisk of possble
consumer confusion when a customer leaves an ingtitution’ s web Site, the nature or type of these
disclosures may differ and is better addressed in subsequent guidance or rulemaking.

Electronic media (8 __.20(g)). Section 47 permits the Agencies to make adjustments to the

Act’ s requirements for sales conducted in person, by telephone, or by eectronic mediato provide for
the most appropriate and complete form of disclosure and consumer acknowledgment of the receipt of
such disclosures. The proposed rules set forth specid rules for eectronic disclosures and consumer
acknowledgments. A discussion of changes made to these provisonsin the find rulesis set forth
below. Seeproposed §  .40.

In addition, the proposed rules recognized the need for flexibility to accommodate rapid
changes in communications technologies and thus defined “dectronic media’ broadly to include any
means for transmitting messages dectronicaly between a covered person and a consumer in aformat
that dlows visud text to be displayed on equipment, such as a persona computer. The Agencies
invited comment on this proposed definition and on whether a more expangve definition would be
consgtent with the G-L-B Act’ s requirement for both written and ord disclosures. The mgority of

commenters supported the proposed definition of “eectronic media’ 1° because it provided sufficient

10 Most of the comments concerning electronic media were raised in the context of disclosures
and acknowledgments and are, therefore, discussed in the sections below concerning those
requirements.
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flexibility to address future innovation. Thefind rule, therefore, retains the proposed definition of
“eectronic media”

Office (8 __.20(h)). The proposed rules defined “office” asthe premises of an indtitution
where retall deposits are accepted from the public. The Agencies received several comments
requesting that this definition be limited to deposgit teking areas. The Agencies note that specific
provisonsin these rules rdating to the physicd separation of the insurance activities and permissbility of
referra fees are limited to areas where deposits are routingly taken. However, the Agencies do not
believe that the overdl protections afforded by these rules should be limited in this manner and,
therefore, retain in the find rules the definition of “office’ set forth in the proposed rules.

The proposed rules did not define the term *insurance product.” As explained in the preamble
to the proposed rules, the Agencies recognize thet there is no single sandard for defining the term
“insurance’” and that its definition may vary sgnificantly depending on the context in which it is used.
For example, section 302 of G-L-B Act ligts certain types of productsthat are first offered after
January 1, 1999 that may condtitute insurance for purposes of determining when anationa bank may
underwrite, rather than sdll, insurance. Thus, the Agenciesindicated that they will look to avariety of
sources in determining whether a given product is covered by the proposed rules, including section
302(c), common usage, conventiond definitions, judicia interpretations, and other Federd laws. The
Agencies invited comment on these and other sources for determining whether a product comes within
the scope of the proposed rules, or, dternatively, whether the rule should include a specific definition of
the term “insurance.”

Few commenters requested a pecific definition of insurance. Many commenters, however,

15



asked that we exclude certain products from coverage or at least not require certain disclosures for
those products.  For example, those commenters believe that the rules should not cover credit
insurance and property and casudty insurance because these products do not have an investment
component and have been sold by and on behalf of depository indtitutions for years without consumer
confusion. Section 47 of the G-L-B Act, however, does not distinguish between types of insurance
products nor are the consumer protections under the statute limited to instances where thereis arisk of
investment loss or consumer confusion. The find rules therefore do not define the term “insurance’ but,
asexplaned inthediscusson of § .40, provide more guidance on when certain disclosures are
required.

§__.30 Prohibited Practices.

Under section 47(b) of the FDIA, the Agencies regulations must prohibit a covered person
from engaging in any practice that would lead a consumer to believe that an extenson of credit, in
violation of the anti-tying provisons of section 106(b) of the Bank Holding Company Act Amendments
of 1970, is conditiona upon either:

(1) The purchase of an insurance product or annuity from the depository indtitution or any of its
affiliates; or

(2) An agreement by the consumer not to obtain, or a prohibition on the consumer from

obtaining, an insurance product or annuity from an unaffiliated entity.

1112 U.S.C. 1972. Section 106(b) of the Bank Holding Company Act Amendments of 1970
does not gpply to savings associations. Those ingtitutions are, however, subject to comparable
prohibitions on tying and coercion, under section 5(q) of the Home Owners Loan Act (HOLA), 12
U.S.C. 1464(g). Accordingly, OTS sfind rule citesthe HOLA provison.
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These prohibitions on tying and coercion were s&t forth in proposed 8§ .30(a).

Section 47(c)(2) of the FDIA aso requires the Agencies regulationsto prohibit a covered
person from engaging in any practice a any office of, or on behdf of, a depostory inditution or a
subsdiary of adepoditory inditution that could midead any person or otherwise cause areasonable
person to reach an erroneous belief with respect to:

(1) The uninsured nature of any insurance product or annuity offered for sde by the covered
person or subsdiary;

(2) Inthe case of an insurance product or annuity that involves investment risk, the investment
risk associated with any such product; or

(3) Thefact that the approva of an extenson of credit to a consumer by the ingtitution or
subsdiary may not be conditioned on the purchase of an insurance product or annuity from the
ingtitution or subsidiary, and that the consumer is free to purchase the insurance product or annuity
from another source.

These prohibitions on misrepresentations were set forth in 8 ___.30(b) of the proposed rules.

The Agencies received several comments on these prohibitions. A few commenters asserted
that the prohibitions on tying an extenson of credit to the purchase of insurance should gpply only to
depogitory ingtitutions and not &l covered persons because section 106(b) of the Bank Holding
Company Amendments of 1970 gpplies only to depository ingtitutions. Therefore, the commenters
requested the Agencies to amend proposed 8 .30(a) to delete references to parties other than
depository indtitutions.

The commenter’ s proposed changesto §__.30(a) are not supported by the statutory language,
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however. Section 47(c)(2) is not limited to depository ingtitutions but also expressy gpplies to persons
sling a an office of a depository indtitution or on behdf of the inditution. In addition, § .30(a) is not
arestatement of the section 106(b) prohibition on coercion by depository inditutions. Rather, itisa
prohibition on mideading a consumer into believing that an extenson of credit could be conditioned in a
manner that is prohibited by section 106(b). Section 47(c) of the G-L-B Act recognizes that either a
depogitory indtitution, or someone selling at an office of a depogtory inditution or on its behdf could
midead aconsumer inthisway. Therefore, the Agencies declineto limit § .30(a) to depository
indtitutions*?

One commenter also questioned whether 8§__.30(a) and (b) would apply to “force placed’
insurance. “Force placed” isaterm used to describe a Stuation in which a depository inditution
purchases insurance, and bills the customer for it, because the customer hasfailed to obtain, or alowed
to lapse, required insurance coverage for an asset used as collatera for a secured loan. The Agencies
do not intend these fina rulesto apply to force placed insurance purchases snce they are made by

depository inditutions to protect loan collaterd rather than by consumers.

Findly, proposed §_.30(c) implemented section 47(e) of the FDIA, which, as adready noted,
prohibits a covered person from considering a person’s satus as a victim of domestic violence or a
provider of servicesto domestic violence victims in making decisons regarding certain types of
insurance products.  One commenter Sated that this provison could be difficult to comply with where

acovered person sdls or offers for sale insurance products for which athird party makes the decisons

2 The Agencies note that other provisions, such as the prohibitions on misrepresentations and
certain required disclosures, dso generdly address Stuations relating to consumer coercion.
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regarding the underwriting, pricing, renewa, scope of coverage, or payment of dlams. However, the
datute provides no exception from the prohibition on domestic violence discrimination in these
circumgtances. Therefore, the fina rules as modified prohibit a covered person from sdlling or offering
for sde, as principd, agent, or broker, any life or hedlth insurance product if the status of the applicant
or insured as avictim of domestic violence or as a provider of servicesto victims of domestic violence
is conddered as a criterion in any decison with regard to insurance underwriting, pricing, renewd, or
scope of coverage of such product, or with regard to the payment of insurance claims on such product,
except as required or expressy permitted under State law.

§_ .40 What a covered person must disclose.

In addition to prohibiting the misrepresentations outlined above, section 47(c) of the FDIA
requiresthe Agencies regulations to mandate that a covered person make affirmative disclosuresin
connection with the initid purchase of an insurance product or annuity. The proposed rules required the
following disclosures:

(1) Theinsurance product or annuity is not adeposit or other obligation of, or guaranteed by,
the depository indtitution or (if gpplicable) an affiliate;

(2) Theinsurance product or annuity is not insured by the Federal Deposit Insurance
Corporation (FDIC) or any other agency of the United States, the depository indtitution, or (if
goplicable) an dfiliate;

(3) Inthecase of aninsurance product or annuity that involves an investment risk, thereis
investment risk associated with the product, including the possible loss of vaue; and

(4) The depository indtitution may not condition an extension of credit on ether the consumer’s
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purchase of an insurance product or annuity from the depogitory indtitution or any of its effiliates or the
consumer’ s agreement not to obtain, or a prohibition on the consumer from obtaining, an insurance
product or annuity from an uneffiliated entity.

Severa commenters believed that the first disclosure -- that the insurance product or annuity is
not a deposit or other obligation of, or guaranteed by, the depository ingtitution -- is unnecessary and
not required by section 47.  These commenters asserted that there isminima risk that a customer will
confuse an insurance product or annuity with adepost. The Agencies disagree with this contention,
particularly where the product has a savings component. Although the first disclosureis not expressy
required by the statute, section 47 requires the Agencies to issue regulations that are condgstent with the
requirements of the G-L-B Act and provide “additiona protections for cusomers’ as necessary. The
Agencies believe that requiring a covered person to disclose that the insurance product or annuity is not
adeposgit is necessary to protect consumers from confusion about the nature of the product offered.

There are, however, some instances where the first and second disclosures may not be
accurate. Severa commenters noted that the second disclosure -- that a product is not insured by the
depository ingtitution or an agency of the United States -- would not be true for Federa Crop
Insurance and Federa Flood Insurance, both of which are insured by United States agencies. To
address these concerns and to ensure that the disclosuresrequired by 8 .40(a) are only made where
accurate, the Agencies have modified 8 .40(a) to require a covered person to make the disclosures
except to the extent the disclosures would not be accurate.

Severd commenters aso suggested removing certain types of insurance, such as property and

casudty insurance and credit-related insurance, from the requirement to disclose that the product is not
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FDIC-insured. These commenters contend that thereis little risk of confusion in these circumstances
and that such disclosures may serve to increase customer confusion about the nature of the product
offered. The Agencies disagree with this contention and favor requiring this disclosure in connection
with the sdle of any insurance product to prevent possible confusion about the nature of the product
offered. The Agencies, however, will review this requirement on an on-going basis and make future
changesif necessary.

Severa commenters objected to the requirement that a covered person give the anti-coercion
disclosures twice (once before the insurance sdle and again if the consumer gppliesfor credit). These
commenters argued that section 47(a)(1)(A) provides that the Agencies regulations only require the
anti-coercion disclosure be made at the time of an gpplication for credit. The Agencies agree that thisis
apermissible interpretation of the statute and believe that the anti-coercion disclosure is most
meaningful and relevant a the time a consumer is gpplying for credit. For thisreason, the find rules
only require that the anti-coercion disclosure be given a the time of application for credit. The
Agencies have redesignated this provison as§ _.40(b) in thefind rules.

Timing and Method of Disclosures

Under proposed § _.40(b)(1), a covered person must provide the disclosures described in § _
40(a) oraly and in writing before the completion of the sale of an insurance product or annuity to a
consumer. The disclosures concerning the prohibition on tying an extension of credit to an insurance
product or annuity purchase (proposed 8__.40(a)(4)) dso must be made ordly and in writing a the
time the consumer applies for an extension of credit in connection with which an insurance product or

annuity will be solicited, offered, or sold. Section 47 of the FDIA authorizes the Agencies to make
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necessary adjustments to the G-L-B Act’ s requirements for sales conducted in person, by telephone, or
by eectronic media. Section 47(a)(1) dso requires the Agencies to publish fina rulesin aform thet the
Agenciesjointly determine to be appropriate. Proposed 88 __.40(b)(2) st forth specia timing and
method of disclosure rules for eectronic and telephone disclosures. Because the Agencies modified the
anti-coercion disclosure and redesignated it as 8__.40(b), the timing and method of disclosure rules are
contained in §__.40(c).

The Agencies recaived severa comments on the timing and method of disclosures. A few
commenters contended that it would be difficult if not impossible to provide the required ord
disclosures in connection with direct mail solicitations. The Agencies recognize that providing ora
disclosures in circumstances like these -- where there is no means of communicating oraly at the time of
the sales presentation -- would be impracticable. Therefore, the find rule provides that if the sde of an
insurance product or annuity is conducted by mail, a covered person that sells, solicits or offers an
insurance product or annuity by mail is not required to make the ora disclosures required by §__.40(a).
The find rule further providesthat if a covered person receives an gpplication for credit by mail, the
covered person is not required to make the ora disclosure required by § .40(b). The Agenciesadso
intend this exception from the ord disclosure requirements to gpply to a Stuation such as a“take one”’
credit gpplication, where the consumer picks up ablank application form, completes the application at
home, and mailsit back to the inditution.

A amilar gtuation arises with respect to offers, solicitations or sdes by telephone. Under the
proposed rules, a covered person who takes an application for credit by telephone may provide the

written anti-coercion disclosure by mail, if the covered person mailsit to the consumer within three days
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garting on the next business day, excluding Sundays and the legd public holidays specified in 5 U.S.C.
6103(a). Severd commenters requested the Agencies extend this flexible gpproach to dl of the written
disclosures, not just the anti-coercion disclosure, when transactions are conducted by telephone. The
Agencies agree with this concern and have changed the find rules relating to telephone transactions to
extend the option of providing any written disclosures by mail within athree-day time period.

Under proposed 8§ __.40(b)(2)(i), where the consumer affirmatively consents, a covered
person may provide the written disclosuresrequired by 8§ .40(a) through dectronic mediainstead of
on paper, if they are provided in aformat that the consumer may retain or obtain later, for example, by
printing or storing eectronicaly, such as by downloading. Under proposed 8 __.40(b)(2)(ii), if the sdle
of an insurance product or annuity is conducted entirely through the use of dectronic media and written
disclosures are provided eectronicaly, a covered person is not required to provide disclosures orally.
The proposa dso required a covered person to comply with al other requirements imposed by law or
regulation for providing disclosures dectronicaly.

In the preamble to the proposed rules, the Agencies dso noted that new legidation addressing
the use of dectronic Sgnatures and eectronic records may affect indtitutions that provide disclosures
and obtain acknowledgments dectronicaly. The Electronic Signaturesin Globa and Nationa
Commerce Act (the E-Sign Act)™® contains, among other things, Federa rules governing the use of

electronic records for providing required information to consumers. An ingitution may satisfy alega

13 pub. L. 106-229, 114 Stat. 464 (June 30, 2000) (codified at 12 U.S.C. 7001 &t seq.) The
E-Sign Act generaly took effect on October 1, 2000, athough there are delayed effective dates for
provisions other than those discussed in the text.
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requirement that the ingtitution provide written disclosures by using an dectronic disclosure if the
consumer affirmatively consents and if certain other requirements of the E-Sign Act are met.  For
example, the E-Sign Act requires that, before a consumer consents to receive dectronicaly information
that is otherwise legdlly required to be provided in writing, the consumer must receive a“cdlear and
conspicuous Statement” containing certain information prescribed by the statute* The satute
authorizes Federa regulatory agencies to exempt specified categories or types of records from the E-
Sign Act requirements relaing to consumer consent only if an exemption is necessary to diminate a
substantia burden on eectronic commerce and will not increase the materid risk of harm to
consumers.™® The Agencies invited comment on whether -- and, if so, how -- they should address the
requirements of the E-Sign Act in the context of these proposed rules.

Two commenters suggested that providing disclosures consstent with the E-Sign Act should
auffice. Commenters did not support other modifications of the find rule to address the E-Sign
requirements. The Agencies believe eectronic disclosuresin lieu of written disclosures are gppropriate
if they meet the requirements of the E-Sign Act. Thus, the final rules provide that, subject to the
requirements of section 101(c) of the E-Sign Act, a covered person may provide the written
disclosuresrequired by section __.40(a) and (b) through dectronic mediaiif the consumer affirmatively
consents to recalving disclosures dectronicaly and if the disclosures are provided in aformat that the
consumer may retain or obtain later. Thisoption is not limited to Stuations where the sdle is conducted

entirdly through the use of eectronic media, asin the proposed rule. Moreover, under the find rules,

14 Spe 12 U.S.C. 7001(c)(1).
1512 U.S.C. 7004(d)(1).
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any disclosuresrequired by _.40(a) and (b) that are provided by eectronic media are not required to
be provided ordly.

The Agencies made one additiond darifying change to the timing and method of the disclosure
provisons to avoid an open-ended time frame for disclosures. The proposed rules required a covered
person to make the anti-coercion disclosure “ at the time the consumer gpplies for an extension of credit
in connection with which an insurance product or annuity will be solicited, offered, or sold.” Section __
A40(c)(2) requires that this disclosure be made “at the time the consumer applies for an extension of
credit in connection with which an insurance product or annuity is solicited, offered, or sold.” In
addition, if asolicitation, offer, or sde occurs in connection with an application for credit that is pending
with the depository indtitution, a covered person must make the disclosure when the solicitation, offer,
or sale occurs.

The Agencies note that, consstent with section 47(c), the fina rules require a covered person
to provide the disclosures in connection with the “initid purchase” of an insurance product or annuity.
Accordingly, while new disclosures are not required when a consumer Smply renews an insurance
policy or annuity, disclosures are required if a consumer purchases a different insurance product or
annuity.

Disclosures must be readily understandable, designed to call attention to the information, and
meaningful .

Section 47 of the FDIA requires the Agencies to promulgate regul ations encouraging the use of

disclosures that are conspicuous, smple, direct, and readily understandable. Proposed §8_.40(b)(3)

contained this requirement and further required that the disclosures also must be designed to call
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attention to the nature and significance of the information provided. For example, the proposed rules
provided that a covered person may use the following short-form disclosures as may be appropriate:

. NOT A DEPOSIT

. NOT FDIC-INSURED

. NOT INSURED BY ANY FEDERAL GOVERNMENT AGENCY

. NOT GUARANTEED BY THE BANK [OR SAVINGS ASSOCIATION]

. MAY GO DOWN IN VALUE.

Severd commenters requested that the Agencies clarify the circumstances in which a covered
person may use the short form disclosures. The Agencies believe that provisonsin the Joint
Interpretations of the Interagency Statement on Retail Sales of Nondeposit Investment Products
(September 12, 1995) for use of short form disclosures provide useful guidance on thisissue.
Therefore, the find rules are changed to provide that short form disclosures may be used in visud
media, such as televison broadcasts, ATM screens, billboards, Sgns, posters, and in written
advertisements and promotiona materids, such as brochures. The Agencies note that it may be
gopropriate to use the short form disclosures in other circumstances. The Agencies will monitor use of
these disclosures and issue further guidance if necessary.

In addition, severd commenters requested that the find rules provide a short form of the anti-
coercion disclosures. However, the commenters suggested short form anti-coercion disclosure did not
adequately capture dl of the information contained in the form set forthin §__.40(b) of the find rules.
Moreover, the Agencies believe that requiring the full anti-coercion disclosureis not particularly

burdensome because the find rules require the disclosure to be made only in circumstances involving a
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consumer’ s gpplication for credit in connection with which insurance is solicited, offered, or sold.
Therefore, the find rules do not provide a short form of the anti-coercion disclosure.

The Agencies dso invited comment on whether the find rule should provide specific methods of
cdling attention to the materid contained in the disclosures. For example, the Agencies suggested that
the fina rule could provide that the disclosures are designed to cdll attention to the nature and
ggnificance of the information provided if they use:

. aplan-language heading to cdl attention to the disclosures,

. atypeface and type Size that are easy to read;

. wide margins and ample line pacing;

. boldface or itdics for key words; and

. digtinctive type size, style, and graphic devices, such as shading or Sdebars, when the
disclosures are combined with other information.

Some commenters expressed concern that including these examplesin the regulaion would be
viewed as adding new requirements. These concerns, however, are unfounded. The Agencies believe
that providing examples of possible methods of cdling atention to the materid contained in the
disclosures will provide useful guidance to the industry. The Agencies therefore have included these
methods in the find rules as examples of waysin which a covered person could call a consumer’s
attention to the nature and significance of the information provided in the required disclosures. These
examples are not binding requirements.

Further, as provided in § __.40(c)(6) of the find rules, adisclosure is not “meaningfully”

provided if a covered person merdy tdls the consumer that the disclosures are available in printed
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material without aso providing the materia and oraly disclosing the information to the consumer.
Similarly, adisclosure made through dectronic mediais not meaningfully provided if the consumer may
bypassthe visud text of the disclosure before purchasing an insurance product or annuity.

The Agenciesinvited comment on whether these sandards would adequately address Stuations
where disclosures are made through electronic media. For example, the Federd Trade Commission
(FTC) recently released detailed guidance on online advertising and sdes reiteraing that many of the
generd principles of advertisng law goply to Internet advertisements, but recognizing that developing
technology raises new issues.!® The Agencies sought comment on whether the type of detail provided
inthe FTC guidance is necessary in these proposed rules. The Agencies received severd
comments on thisissue, none of which favored providing the type of detail provided inthe FTC
guidance. Accordingly, thefind rule does not include thisleve of detall.

Consumer Acknowledgment

Under the proposd, a covered person must obtain from the consumer, at the time the consumer
receives the disclosures set forth in proposed 8 _.40(a), the consumer’ s acknowledgment of receipt.
In keeping with section 47's express provison for adjustments to the G-L-B Act's requirements for
sdes conducted by eectronic media and the E-Sign Act, the proposal further provided that a consumer
who has received disclosures through e ectronic media may acknowledge receipt of the disclosures
electronicdly or in paper form.

Severad commenters noted that it would be difficult to comply with the consumer

6 The FTC's guidance, Dot Com Disclosures: |nformation about Online Advertising is
available at www.ftc.gov/bep/conling/pubs/buspubs/dotconyindex.html.
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acknowledgment requirement in Situations other than face-to-face transactions. In mail or telephone
transactions, for example, a covered person cannot control whether a consumer completes and returns
awritten acknowledgment. These commenters requested that the Agencies modify the proposed
consumer acknowledgment provision to waive the written acknowledgment requirement in transactions
that are not face-to-face. The Agencies gppreciate the difficulties with obtaining consumer
acknowledgments in non-face-to-face transactions but note that section 47 of the G-L-B Act contains
no waiver for consumer acknowledgments in those Stuations. To address this problem, the Agencies
have modified the consumer acknowledgment provision to provide that, if the disclosures required
under § .40(a) or (b) are provided in connection with a transaction that is conducted by telephone, a
covered person must: (1) obtain an ord acknowledgment of receipt of the disclosures and maintain
aufficient documentation to show that the acknowledgment was given; and (2) make reasonable efforts
to obtain awritten acknowledgment from the consumer. Thefind rules dso clarify that a covered
person may in dl circumstances permit a consumer to acknowledge receipt of the disclosure
eectronicaly or in paper form. The Agencies intend that the implementation of this consumer
acknowledgment requirement will not affect the substantive requirements of the parties pursuant to
contracts for the sale of insurance products and annuities under applicable State law.
Advertisements and other promotional material for insurance products or annuities.

In accordance with section 47(c)(1)(C) of the FDIA, proposed 8§ __.40(c) clarified that the
disclosures described in proposed § .40 are not required in advertisements of agenerd nature
describing or listing the services or products offered by the depository inditution. The fina rules modify

this section dightly, and redesgnate it as § __.40(d), to clarify that the excluson of the disclosure
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requirements does not gpply to al advertisements and promotiona materid for insurance products or
annuities but only to such materid that is of agenerd nature, describing or listing the services or
products offered by the depository ingdtitution. Further, 8 .40(d) refers only to the disclosures
described in 8 .40(). The Agencies bdlieve that because the anti-coercion disclosure set forthin §
40(b) is required to be made only in the context of an application for credit, it could be confusing to the
consumer if the disclosures were required in dl advertisements and promotiona materia for insurance

products or annuities.

8 __ .50 Whereinsurance activities may take place.

Section 47(d)(1) of the FDIA requires that the Agencies regulations include provisonsto
ensure that the routine acceptance of depositsis kept, to the extent practicable, physically segregated
from insurance product activity. Proposed 8§ __.50(a) set forth this generd rule. It further required
that, to the extent practicable, a depository indtitution identify areas where insurance product or annuity
sdes activities occur and clearly ddineate and digtinguish them from the areas where the indtitution’s
retail deposit-taking activities occur, in accordance with section 47(d)(2)(A) of the FDIA.

The Agencies recelved severd comments on this provison, most of which asked for clearer
guidance on what congtitutes the area where deposits are routingy accepted. Several asserted that the
physica segregation requirement should not apply to an inditution’s * platform” areas and should only
goply to teller windows. “Platform” areas are typicdly areas of an inditution’s premisesin which
employees other than tellers engage in avariety of activities, including the origination of loans, the sale of

insurance and annuity products, and occasiondlly, the acceptance of deposits. The Agencies wish to
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clarify for purposes of these find rules that the areas where retail depogits are routingly accepted from
the generd public are generdly limited to traditiond teller windows and teller lines.

One commenter aso recommended physicaly segregating the area where lending activities
occur from the area where insurance products or annuities sales occur. The Agencies decline to make
this change because it would extend significantly beyond the redtrictions set forth in the statute.

Proposed 8 __.50(b) implemented section 47(d)(2)(B) of the FDIA, concerning referrals to
insurance product and annuity sales personnd by a person who accepts deposits from the public.
Under that proposed section, any person who accepts deposits from the public in an area where such
transactions are routingly conducted in a depository ingtitution may refer a consumer who seeksto
purchase an insurance product or annuity to a quaified person who sdllsthat product. The person
making the referrd may only recaive a one-time, nomina fee of afixed dollar amount for eech referrd.
The fee may not depend on whether the referrd resultsin atransaction. The Agencies received
severd comments requesting that the limits on referrd fees gpply only to tellers. The Agencies believe
that the person described in the regulation text -- that is, a person “who accepts deposits from the
public in an area where such transactions are routindy conducted” will typicdly be a teller. The
Agencies dso bdieve that adescription by function is preferable because it is more precise. We have

therefore retained the language as proposed.

§_ .60 Qualification and licensing requirementsfor insurance sales personndl.
Section 47(d)(2)(C) of the FDIA requires that the Agencies regulations prohibit any

depogitory indtitution from permitting any person to sell or offer for sde any insurance product in any
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part of any office of the ingtitution, or on behdf of the inditution, unless such person is gppropriately
qudified and licensed. Thus, proposed §__.60 provided that a depository ingitution may not permit
any person to sdl or offer for sde any insurance product or annuity in any part of its office or on its
behdf, unlessthe personisat dl times appropriatey qudified and licensed under gpplicable State
insurance licensing standards with regard to the specific products being sold or recommended. One
commenter expressed the opinion that this provison is unnecessary because each state’ sinsurance
licensng agency isdready policing its licenang and qudification requirements. The Agenciesretain this

provison because it is required by the Satute.

Appendix - Consumer Grievance Process.

Section 47(f) of the FDIA requires that the Agencies jointly establish a consumer complaint
mechanism for addressing consumer complaints dleging violations of these rules. Each agency has
proceduresin place to handle consumer complaints they receive directly.*” The Agencies will apply
those procedures to complaintsinvolving these rules. The Appendix to each agency’ sfind rule contains
the name and address of each agency’s consumer complaint office.  Any consumer who believesthat a
depository indtitution or any other person selling, soliciting, advertisng, or offering insurance products or
annuities to the consumer at an office of the ingtitution or on behdf of the indtitution has violated the
requirements of these rules may contact the consumer complaint office listed in the Appendix.

Each agency dready has entered into, or is developing, agreements with State insurance

7'E.g, OTS Customer Service Plan at www.ots.treas.gov/consass/html.

32



commissioners regarding the sharing of consumer complaints. It is expected that these agreements will
facilitate prompt resolution of consumer complaints and ensure that incoming complaints are directed to
the gppropriate agency. Consumer complaints aleging violations of these rules that raise issues under

State and locd law will be shared with State regulators pursuant to those agreements.

Effect on Other Authority

Section 47(g) setsforth agenerd framework for determining the effect of these find rules on
State law. Under that framework, the Agencies' insurance consumer protection rules will not apply in a
State where the State has in effect Statutes, regulations, orders, or interpretations that are incons stent
with or contrary to the provisions of the Agencies rules. If the Board, FDIC and OCC jointly
determine, however, that the protection afforded by a provison of thesefind rulesis greater than the
protection provided by comparable state law or rulings, these find rules shal preempt the contrary or
inconsgtent State law or ruling. Prior to making this determination, the Board, FDIC and OCC must
notify the gppropriate State regulatory authority in writing, and the Board, FDIC and OCC will
condder comments submitted by the appropriate State regulatory authorities. If the Board, FDIC and
OCC determine that a provison of these final rules affords grester protection than State provisons, the
Board, FDIC and OCC will send awritten preemption notice to the appropriate State insurance
authority that the provison of these find rules will be gpplicable unless the State adopts legidation within
three years to override the preemption notice.

In the preamble to the proposed rules, the Board, FDIC and OCC invited comment on

whether it would be hdpful to include a second gppendix restating these statutory requirements or
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whether such a restatement would be confusing absent a determination regarding the applicability of
pecific Sate lavs. The comments generdly did not support the incluson in thefind rules of a

preemption gppendix. The Agencies do not believe it would be useful to include such an gppendix.

Regulatory Analysis
A. Paperwork Reduction Act

The Agencies may not conduct or sponsor, and respondents are not required to respond to, an
information collection unless it displays a currently vaid Office of Management and Budget (OMB)
control number. The OMB control numbers and clearance expiration dates are listed below:

OCC: 1557-0220; October 31, 2003.

Board: 7100-0295; November 30, 2003.

FDIC: 3064-0140; October 31, 2003.

OTS: 1550-0106; October 31, 2003.

The fina rule contains requirements to make disclosure at two different times. The respondents
must prepare and provide certain disclosures to consumers: (1) Before the completion of theinitid sae
of an insurance product or annuity to a consumer; and (2) at the time of gpplication for the extenson of
credit (if insurance products or annuities are solicited, offered or sold in connection with an extension of
credit) (88 __ .40(a) and (b)).

The Agencies received one comment that addressed a perceived low burden estimate ssemming
from these disclosures. The commenter, however, provided no suggestion as to an gppropriate higher

edimate. Other comments regarding the information collection are discussed above in the preamble
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discussonof 88 _ .20, .40 (a) and (b).

OCC: The respondents are nationa banks, Didtrict of Columbia banks, and Federd branches
and agencies of foreign banks and any other persons salling, soliciting, advertiang, or offering insurance
products or annuities at an office of anationd bank or on behdf of anational bank. OMB has
reviewed and gpproved the collections of information contained in the rule under control number 1557-
0220, in accordance with the Paperwork Reduction Act of 1995 (44 U.S.C. 3501 et seq.). Thereare
1,949 respondents with atotal annua burden of 19,490 hours.

Board: The respondents are state member banks and any other persons sdlling, soliciting,
advertising, or offering insurance products or annuities at an office of a state member bank or on behalf
of astate member bank. In accordance with the Paperwork Reduction Act of 1995 (44 U.S.C.
3506; 5 CFR 1320 Appendix A.1), the Board approved the rule under the authority delegated to the
Board by OMB. The OMB control number is 7100-0295. There are 1,010 respondents with a total
annual burden of 46,090 hours.

FDIC: The respondents are insured nonmember banks and any other persons slling,
soliciting, advertising, or offering insurance products or annuities a an office of an insured nonmember
bank or on behdf of an insured nonmember bank. OMB has reviewed and approved the collections of
information contained in the rule under control number 3064-0140, in accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501 et seq.). There are 5,800 respondents with atotal annud
burden of 76,667 hours.

OTS. The respondents are savings associations and any other persons sdlling, soliciting,

advertising, or offering insurance products or annuities a an office of a savings association or on behdf
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of asavings associaion. OMB has reviewed and approved the collections of information contained in
the rule under control number 1550-0106, in accordance with the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.). There are 1,097 respondents with atotal annual burden of 47,286 hours.

The Agencies have a continuing interest in the public’ s opinion regarding collections of
information. Members of the public may submit comments, a any time, regarding any aspect of these
collections of information. Comments may be sent to:

OCC: Jessie Dunaway, Clearance Officer, Office of the Comptroller of the Currency, 250 E
Street, SW, Mailstop 8-4, Washington, DC 20219.

Board: Mary M. West, Federal Reserve Board Clearance Officer, Mailstop 97, Divison of
Research and Statistics, Board of Governors of the Federa Reserve System, Washington, DC 20551.

FDIC: Steven F. Hanft, Assstant Executive Secretary (Regulatory Andyss), Federad Deposit
Insurance Corporation, Room F-4080, 550 17th Street, NW, Washington, DC 20429.

OTS: Dissemination Branch (1550-0106), Office of Thrift Supervison, 1700 G Street, NW,
Washington, DC 20552.
B. Regulatory Flexibility Act

OCC: The Regulatory Hexibility Act (5 U.S.C. 601-612) requires federd agencies either to
provide a Find Regulatory Fexibility Andyss (FRFA) with afind rule or certify thet the find rule “will
nat, if promulgated,” have a sgnificant economic impact on asubstantiad number of smdl entities. On
the bad's of the information currently available, the OCC is of the opinion that thisfina ruleis unlikely to
have a ggnificant impact on asubgtantia number of smdl entities.  Because the find rules implement

new legidation, however, the OCC lacks higtorica information specific to the requirementsin the fina
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rules on which to base estimates of cost. For this reason, the OCC has prepared the following FRFA.

Reasons, Objectives, and | egd Basisfor the Find Rule

The OCC isissuing thisfina rule to implement section 47 of the FDIA. A fuller discusson of
the reasons for, objectives of, and legd basisfor, the find rule gppears e sewhere in the Supplementary
Informetion.

Description of the Small Entities to Which the Fina Rule Would Apply

The find rule would gpply to anationd bank or any “other person” who, a an office of a
nationa bank or on behdf of anationd bank, sdls, solicits, advertises, or offersinsurance products or
annuities to consumers. Thefind rule would apply regardiess of the sze of the bank or other
organization for which a person worked.

Small nationd banks are generaly defined, for Regulatory Fexibility Act purposes, as those
with assets of $100 million or less. 13 CFR 121.201, Divison H (2000). As of January, 1999, 1,949
nationa banks or nationa bank subsdiaries were engaged in insurance activities that would bring them
within the scope of coverage of thefind rule. We estimated in the preamble to the proposed rule that
976 of the nationa banks that sold insurance as of January, 1999, had $100 million or less in assets.
We received no comment on this estimate and believe it to be accurate.

Reporting, Recordkeeping, and Compliance Requirements of the Final Rule

Thefind rule requires nationa banks (and entities acting on behdf of nationd banks) to amend
the written materids and Internet web stes they use in connection with the retail sde, solicitation,
advertisaing, or offer of insurance productsto consumers. Thefind rule dso requires nationd banks

(and entities acting on their behdf) to obtain from consumers acknowledgment that the consumer has
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received certain disclosures. The substance of these requirements is described in detail e sawherein the
Supplementary Information.*®

The OCC bdlieves that most nationa banks will be able to satisfy the disclosure provisons by
including the information required to be disclosad in their written materials with minima cost. We
edimate that mogt banks maintain a 3 to 4 month inventory of those materias. Thisfind rule will not
become effective until April 1, 2001, which should alow ample time for most banks to exhaust their
inventory of printed materids and prepare new materids. Nevertheless, our analys's assumes that some
banks may need to amend the written materias they have in inventory during an interim period between
the effective date of the find rule and the next regularly scheduled printing of those materids because
their inventories will not be depleted during that time. These banks -- which are probably smdler
banks that order written materids infrequently and in large quantities to obtain reduced rates on printing
-- would therefore incur costs as aresult of this requirement.

There are gpproximately 25 nationd banks that sl insurance products over the Internet. Our
experience has been that Internet banks regularly upgrade their web stes. Adding the required
disclosures could be done as part of aregular upgrade and would therefore present only minima
additional costs to the bank.

The primary cost associated with the requirement that a bank obtain from the consumer a

18 Thefind rule aso reguires nationa banks to keep the area where the bank conducts
insurance transactions physically separate from the areas where retail deposits are routinely accepted
from the generd public “to the extent practicable” This requirement, which isworded like the
requirement in the atute, leaves significant discretion to each nationa bank to determine what cods, if
any, the bank must incur in order to avoid customer confusion.
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written acknowledgment of the consumer’ s receipt of the disclosuresis, in the OCC’ sopinion, likely to
be the cost of developing the written acknowledgment. Banks that sall insurance products over the
Internet should, as part of aregularly scheduled upgrade, be able to revise their web stesto include a
series of “dick throughs’ that will require affirmation from the customer that he or she has received the
required disclosures.

Summary of Significant Issues Raised by the Public Comments in Response to [nitid Regulatory

Hexihility Analyss and Description of Steps the Agency has Taken to Minimize Burden

The issuesraised by the commenters are described more fully esawhere in the Supplementary
Information. Theissuesthat were raised by commenters about the proposal’ simpact on small
bus nesses were the following:

. The requirement that a covered person obtain a written acknowledgment of receipt of
disclosures for atelephone transaction could require Sgnificant effort and additiona
correspondence if the customer does not return the acknowledgment with other
paperwork for the policy. This effort would be a significant burden for smal financid
inditutions.

. The requirement that such insurance as credit and mortgage insurance be sold in an
area of the office separate from where deposits are routinely taken poses a particular
hardship for smdl financid ingtitutions where deposits and loan applications are taken at
the same place.

The OCC congdered how to tailor the form of disclosures and acknowledgments to the form

of the sdles transaction and how to make the record of acknowledgment functiond, within the statutory
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congraints. In the case of telephone applications for credit, the proposed rule permitted the anti-
coercion disclosure due a the time of gpplications to be given ordly and followed with written
disclosures mailed within three days. To extend the principle more broadly, the fina rule appliesthis
form of providing written disclosures for telephone sdesto dl the required disclosures. The timing has
been clarified to be three business days, sarting with the first business day after the telephone
transaction. With respect to telephone sdes, the find rule permits an oral acknowledgment of the
disclosuresif the covered person documents the acknowledgment. In that case, the find rule requires
the covered person aso to make reasonable efforts to obtain a written acknowledgment.

We have made an additiond change affecting disclosures relevant to sdes initiated by
telephone. The proposed rule limited the use of dectronic disclosures to those transactions taking place
entirely dectronicaly. Commenters were concerned that the proposed rule did not permit eectronic
disclosuresto be used in transactions that may have started with a telephone contact. To addressthis
concern, the fina rule provides that, if a transaction involves telephone contact, but the consumer
affirmatively consents to transmission of disclosures through dectronic mediainstead of on paper, the
covered person may provide the “written” disclosures eectronicaly. Of course, these eectronic
disclosures must satisfy the rule's requirement that the format of disclosure be one that permits the
consumer to retain or to obtain later, such as by printing or storing eectronicaly. Where disclosures
are made eectronicdly, the rule dready provided that the consumer could acknowledge them
eectronicaly. Electronic acknowledgment of eectronic disclosures applies under the find rule to these
mixed media transactions, aswel. Thefind rule dso providesthat ord disclosures are not required

where disclosures are provided eectronicaly. This exception gpplies not only to disclosures provided
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in the sdle of insurance and annuities as in the proposed rule, but dso to the anti-coercion disclosure
provided with credit applications.

In response to the concern expressed about the difficulty of separating functionsin asmal
office, we have clarified in the preamble to thisfind rule that generdly the location where deposts are
routingly teken isthe tdler window and teller line. This digtinction permits a savings association to s
insurance products and annuities from the “platform area,” where loan transactions may routinely be
conducted, if the savings association distinguishes that area from the teller window area. The regulation
a0 requires this segregation of functions into separate areas “to the extent practicable.” If it isnot
practicable for asmal ingtitution to have separate aress, it could make other effortsto satisfy the
separation of functions between deposit taking and salling of insurance.

We note that in addition to these specific responses to concerns expressed with reference to
impact on small entities, we have limited the scope of the rule in other ways to minimize compliance
burdens. Thefind rule

. Only appliesto retail sdes, solicitations, advertisements, or offers of insurance products

or annuities to individuas purchasing for persond, family, or household use. The
Agencies have determined, after requesting comment on whether to aso include small
business insurance purchases, not to broaden the coverage.

. Does not gpply to subsdiaries of depository ingtitutions, except where the subsidiaries

are Hling, soliciting, advertising, or offering insurance products or annuities to
consumers at an office of a savings association or on behdf of a savings association.

. Clarifies the scope of the rule and the definition of “you” to apply only to transactions
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conducted by the person that are by, at an office of, or on behdf of, the savings
association.

Defines “office’ narrowly to include only premises where retall deposits are accepted
from the public.

Clarifies when certain disclosures must be provided, including that a disclosure such as
“not insured by any federal agency” is not to be given where it would be inaccurate (as
in the case of federdly-insured crop insurance or flood insurance).

Only requires the anti-coercion disclosure to be made once, instead of twice per
transaction.

Provides flexihbility for covered personsto use a variety of means to provide disclosures
that are readily understandable and cdll attention to the information.

Providesthat, in the case of telephone sdes, the duty to obtain a consumer’s
acknowledgment of receiving the disclosures may be satisfied by an ord
acknowledgment of disclosures combined with reasonable efforts to obtain awritten
acknowledgment.

Does not require disclosures in advertisements of a genera nature describing or listing
the services or products offered by the savings association.

Provides for a ddlayed effective date, requiring compliance by April 1, 2001, to permit

adequate time to prepare disclosures and acknowledgment materials and train staff.

Sanificant Alternatives to the Find Rule

Section 305 of the G-L-B Act expresdy prescribes the content of its implementing
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regulations. The OCC'sfind rule does not depart materidly from the requirements of the
gatute. The statute does not authorize the OCC to provide exemptions or exceptionsto its
requirements for small nationa banks.

In preparing the find rule, the OCC has considered the burden on small national banks
to the extent that it has the discretion to do so. As st forth above in the discussion of
ggnificant issues raised in response to the Initial Regulatory Flexibility Analyss, the Agencies
have modified the fina rules to minimize burden.

Duplicative, Overlapping, or Conflicting Federal Rules

Asused in the Interagency Statement, the term “ nondeposit investment products,”
includes some products, such as annuities, that are covered by section 47 of FDIA and these
proposed rules. The Interagency Statement provides, among other things, that inditutions
should disclose to customers that such products are not insured by the FDIC or the depository
ingtitution and are subject to investment risk including possible loss of principd. It dso provides
that indtitutions should obtain acknowledgments from customers verifying that they have
received and understand the disclosures. The Interagency Statement further provides that retail
sales or recommendations of nondeposit investment products should be conducted in alocation
physicdly digtinct from where retall deposits are taken, that nondeposit investment product
sdes personned should recelve adequate training, and that referrd fees should be limited. The
find rules do not appear to conflict materidly with the Interagency Statement.

Board: The Regulatory Flexibility Act (5 U.S.C. 601-12) requires federal agencies

ather to provide a Find Regulatory Hexibility Anaysiswith afind rule or to certify that the find
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rule will not have asgnificant economic impact on a substantid number of smal entities. Based
on available data, the Board is unable to determine &t this time whether the find rule would have
adgnificant impact on asubgtantid number of smdl entities. For this reason, the Board has
prepared the following Fina Regulatory Fexibility Anayss.

Reasons, Objectives, and | egd Basisfor the Find Rule

A description of the reasons why the Board is adopting this find rule and a statement of
the need for, and the objectives of, the find rule are contained in the supplementary materias
provided above. The Board'sfind ruleisvirtudly identica to the fina rules being adopted by
the other Federd banking agencies for the depository ingtitutions over which they have primary
upervisory authority.

Description of the Small Entities to Which the Fina Rule Would Apply

Thefind rule appliesto al state member banks and any other person when that person
s, solicits, advertises, or offers an insurance product or annuity to an individud for persond,
family, or household purposes a an office of a state member bank or on behalf of the bank. As
of year-end 1999, there were gpproximately 1,010 state member banks. The Board estimates
that approximately 480 state member banks have assets less than $100 million. Based on
avallable data, the Board is unable to estimate the number of other persons who engage in retail
insurance activities at an office of a state member bank or on behdf of the bank, or how many
of these other persons are small entities.

Summary of Significant Issues Raised by the Public Comments in Response to [nitid Regulatory

Hexibility Analyss and Description of Steps the Agency has Taken to Minimize Burden
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The issues raised by the commenters generadly are described more fully in the
supplementary materia provided above. Theissuesthat were raised by commentersin
connection with impact on small businesses, specificdly, were the following:

. The requirement that a covered person obtain a written acknowledgment of receipt of
disclosures for atelephone transaction could require sSgnificant effort and additiona
correspondence if the customer does not return the acknowledgment with other
paperwork for the policy. This effort would be a significant burden for smal financid
inditutions.

. The requirement that such insurance as credit and mortgage insurance be sold in an
area of the office separate from where deposits are routinely taken poses a particular
hardship for smdl financid ingtitutions where deposits and loan applications are taken at
the same place.

The Board considered how to tailor the form of disclosures and acknowledgments to
the form of the sales transaction and how to make the record of acknowledgment functiond,
within the statutory congraints. In the case of telephone applications for credit, the proposed
rule permitted the anti-coercion disclosure due a the time of gpplications to be given ordly and
followed with written disclosures mailed within three days. To extend the principle more
broadly, the find rule applies this form of providing written disclosures for telephone sdesto dl
the required disclosures. The timing has been clarified to be three business days, sarting with
the first business day after the telephone transaction. With respect to telephone sdes, thefina

rule permits an ord acknowledgment of the disclosuresiif the acknowledgment is documented.
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In that case, the findl rule requires aso that reasonable efforts be made to obtain awritten
acknowledgment.

We have made an additiond change affecting disclosures relevant to sdes initiated by
telephone. The proposed rule limited the use of dectronic disclosures to those transactions
taking place entirdy electronically. Commenters were concerned that the proposed rule did not
permit eectronic disclosures to be used in transactions that may have started with atelephone
contact. To address this concern, the fina rule provides that, if atransaction involves telephone
contact, but the consumer affirmatively consents to transmission of disclosures through
electronic mediainstead of on paper, the covered person may provide the “written” disclosures
eectronicaly. Of course, these dectronic disclosures mugt satisfy the rul€' s requirement that
the format of disclosure be one that permits the consumer to retain or to obtain later, such as by
printing or storing eectronicaly. Where disclosures are made eectronically, the rule aready
provided that the consumer could acknowledge them eectronicaly. Electronic
acknowledgment of dectronic disclosures gpplies under the find rule to these mixed media
transactions, as well.

In response to the concern expressed about the difficulty of separating functionsina
amdl office, we have clarified in the preamble to thisfind rule that generdly the location where
deposits are routingly taken isthe teller window and teller line. This digtinction permits agtate
member bank to sall insurance products and annuities from the “platform area,” where loan
transactions may routinely be conducted, if the state member bank distinguishes that areafrom

the teller window area. The regulation aso requires this segregation of functions into separate
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aress “to the extent practicable” If itisnot practicable for asmal ingtitution to have separate

aress, it could make other effortsto satisfy the separation of functions between deposit taking

and Hling of insurance.

We note that in addition to these specific responses to concerns expressed with
reference to impact on small entities, we have limited the scope of the rule in other waysto
minimize compliance burdens. Thefind rule
. Only appliesto retail sdes, solicitations, advertisements, or offers of insurance products

or annuities to individuas purchasing for persond, family, or household use. The

Agencies have determined, after requesting comment on whether to aso include small

business insurance purchases, not to broaden the coverage.

. Does not gpply to subsdiaries of depository ingtitutions, except where the subsidiaries
are Hling, soliciting, advertising, or offering insurance products or annuities to
consumers at an office of astate member bank or on behalf of a state member bank.

. Clarifies the scope of the rule and the definition of “you” to gpply only to transactions
conducted by the person that are by, at an office of, or on behdf of, the state member
bank.

. Defines “office’ narrowly to include only premises where retall deposits are accepted
from the public.

. Clarifies when certain disclosures must be provided, including that a disclosure such as
“not insured by any federal agency” is not to be given where it would be inaccurate (as

in the case of federdly-insured crop insurance or flood insurance).
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. Only requires the anti-coercion disclosure to be made once, instead of twice per
transaction.

. Provides flexibility for covered personsto use avariety of meansto provide disclosures
that are readily understandable and cdll attention to the information.

. Providesthat, in the case of telephone sdes, the duty to obtain a consumer’s
acknowledgment of receiving the disclosures may be satisfied by an ord
acknowledgment of disclosures combined with reasonable efforts to obtain awritten
acknowledgment.

. Does not require disclosures in advertisements of a genera nature describing or listing
the services or products offered by the state member bank.

. Provides for a ddlayed effective date, requiring compliance by April 1, 2001, to permit
adequate time to prepare disclosures and acknowledgment materials and train staff.

Reporting, Recordingkesping, and Compliance Reguirements of the Find Rule

The find rule requires a depository inditution to make required disclosures in connection with
insurance activities and applications for credit if insuranceis sold or solicited in connection with the
credit. Some insurance products or annuities that are covered by the find regulation may also be
subject to the Interagency Statement. The Interagency Statement provides for consumer disclosure,
acknowledgment, separation of activities, and personnel qudification requirements that are Smilar to the
provisons of thefind rule. The Board does not believe that the find rule would conflict materidly with
the Interagency Statement.

Thefind rule dso prohibits certain practicesin the sde of insurance, such as the tying of credit
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and insurance, making misrepresentations, and discriminating againgt the victims of domestic violence,
These prohibitions incorporate the existing statutory prohibition on tying arrangements in section 106(b)
of the Bank Holding Company Amendments of 1970 (12 U.S.C. 1972). Exigting laws aso ban many
types of discrimination. To some extent, therefore, state member banks may dready have the
professona skills needed to comply with the requirements of the find rule.

Sanificant Alternatives to the Find Rule

As explained above, the substantive provisons of the find rule are required by section 47 of the
FDIA. Thefind rule does not impose any new substantive requirements that are not mandated by the
datute. Section 47 gppliesto adl depogitory ingditutions, regardless of size, and does not provide the
Agencies with the authority to exempt asmadl ingtitution from the requirements of the satute. Thus, the
Board has only limited discretion to consder dternatives to minimize the economic impact on small
entities. As explained above, the Agencies have made some modifications to the proposed rule to
accommodate existing methods of soliciting and sdling insurance products and annuities and to reduce
regulatory burden.

FDIC: The Regulatory Hexibility Act (“RFA”), 5 U.S.C. 601-612, requires federd agencies
either to provide a Find Regulaory Hexibility Andysis (FRFA) with afind rule or certify thet the find
rule “will nat, if promulgated,” have a Sgnificant economic impact on asubgtantial number of small
entities. On the basis of the information currently available, the FDIC believes thet thisfind ruleis
unlikely to have asgnificant impact on a substantid number of smdl entities. Because the find rules
implement new legidation, however, the FDIC lacks higtoricad information specific to the requirements

in the find rules on which to base estimates of cost. For this reason, the FDIC has prepared the
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following FRFA.

Reasons, Objectives, and Lega Bassfor the Final Rule.

The FDIC isissuing thisfind rule to implement section 47 of the FDIA. A fuller discusson of
the reasons for, objectives of, and legd basisfor, the find rule gppears e sewhere in the Supplementary
Informetion.

Description of the Small Entities to Which the Fina Rule Would Apply

The FDIC sfind rule applies to al FDIC-insured, state-chartered banks that are not
members of the Federal Reserve System (approximately 5800) and any “other person” who, a an
office of the bank or on behdf of the bank, sdlls, solicits, advertises, or offers insurance products or
annuities to consumers. Thefind rule applies regardiess of the Sze of the bank or other organization for
which a person worked. The FDIC estimated in the preamble to the proposed rule that approximately
3700 of thistotal are“smal entities’ as defined by the RFAY®  We received no comment on this
estimate and believe it to be accurate,

Reporting, Recordkeeping, and Compliance Requirements of the Final Rule

The find rule requires banks (and entities acting on behdf of banks) to amend the written
materids and Internet web stes they use in connection with the retall sdle, solicitation, advertisng, or
offer of insurance products and annuities to consumers. The fina rule also requires banks (and entities

acting on their behdf) to obtain from consumers acknowledgment that the consumer has received

19 The RFA definesthe term “smal entity” in 5 U.S.C. 601 by reference to definitions
published by the Smdl Business Adminigration (SBA). The SBA has defined a*“smdl entity of banking
purposes as anationd or commercid, savings inditution or credit union with less than $100 million in
assets” See 13 CFR 121.201.
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certain disclosures. The substance of these requirementsis described in detail esewhere in the
Supplementary Information.?

The FDIC believes that most banks will be able to satisfy the disclosure provisons by including
the information required to be disclosed in their written materials with minima cost. We estimate that
most banks maintain a 3 to 4 month inventory of those materias. Thisfina rule will not become
effective until April 1, 2001, which should dlow ample time for most banks to use up ther inventory of
printed materids and prepare new materids. Nevertheless, our andys's assumes that some banks may
need to amend the written materias they have in inventory during an interim period between the
effective date of the find rule and the next regularly scheduled printing of those materids because their
inventories will not be depleted during that time. These banks -- which are probably smaler banks that
order written materids infrequently and in large quantities to obtain reduced rates on printing -- would
therefore incur costs as aresult of this requirement.

The primary cost associated with the requirement that a bank obtain from the consumer a
written acknowledgment of the consumer’sreceipt of the disclosuresis, in the FDIC s opinion, likely to
be the cost of developing the written acknowledgment. Banks that sall insurance products over the
Internet should, as part of aregularly scheduled upgrade, be able to revise their web Stesto include a

series of “dick throughs’ that will require affirmation from the customer that he or she has received the

2 Thefind rule aso requires banks to keep the area where the bank conducts insurance
transactions physicaly separate from the areas where retail depodits are routinely accepted from the
generd public “to the extent practicable” This requirement, which is worded like the requirement in the
datute, leaves sgnificant discretion to each bank to determine what codts, if any, the bank must incur in
order to avoid customer confusion.
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required disclosures.

Summary of Significant Issues Raised by the Public Comments in Response to [nitid Regulatory

Hexihility Analyss and Description of Steps the Agency has Taken to Minimize Burden

The issues raised by the commenters generdly are described more fully in the supplementary
materid provided above. The issues that were raised by commentersin connection with impact on
amd| businesses, specificaly, were the following:

. The requirement that a covered person obtain a written acknowledgment of receipt of
disclosures for atelephone transaction could require Sgnificant effort and additiona
correspondence if the customer does not return the acknowledgment with other paperwork for
the policy. This effort would be a significant burden for smal financid ingtitutions.

. The requirement that such insurance as credit and mortgage insurance be sold in an area of the
office separate from where deposits are routinely taken poses a particular hardship for small
financid indtitutions where deposits and |oan gpplications are taken at the same place.

The FDIC serioudy congdered how to tailor the form of disclosures and acknowledgments to
the form of the sales transaction and how to make the record of acknowledgment functiond, within the
satutory congraints. In the case of telephone applications for credit, the proposed rule permitted the
anti-coercion disclosure due at the time of applications to be given oraly and followed with written
disclosures mailed within three days. To extend the principle more broadly, the fina rule appliesthis
form of providing written disclosures for telephone sdesto dl the required disclosures. The timing has
been clarified to be three business days, sarting with the first business day after the telephone

transaction. With respect to telephone sdes, the find rule permits an oral acknowledgment of the
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disclosuresif the covered person documents the acknowledgment. In that case, the find rule requires
the covered person aso to make reasonable efforts to obtain a written acknowledgment.

We have made an additiond change affecting disclosures relevant to sdes initiated by
telephone. The proposed rule limited the use of dectronic disclosures to those transactions taking place
entirely dectronically. Commenters were concerned that the proposed rule did not permit eectronic
disclosuresto be used in transactions that may have started with a telephone contact. To addressthis
concern, the fina rule provides that, if a transaction involves telephone contact, but the consumer
affirmatively consents to transmission of disclosures through eectronic mediainstead of on paper, the
covered person may provide the “written” disclosures eectronicaly. Of course, these eectronic
disclosures must satisfy the rule's requirement that the format of disclosure be one that permits the
consumer to retain or to obtain later, such as by printing or storing eectronicaly. Where disclosures
are made eectronicdly, the rule dready provided that the consumer could acknowledge them
electronicaly. Electronic acknowledgment of eectronic disclosures applies under the find rule to these
mixed media transactions, aswel. Thefind rule dso providesthat ord disclosures are not required
where disclosures are provided eectronicaly. This exception gpplies not only to disclosures provided
in the sdle of insurance and annuities as in the proposed rule, but dso to the anti-coercion disclosure
provided with credit applications.

In response to the concern expressed about the difficulty of separating functionsin asmall
office, we have clarified in the preamble to thisfind rule that generdly the location where deposits are
routinely taken isthe teller window and teller line. This distinction permits a depository ingtitution to sl

insurance products and annuities from the “platform area,” where loan transactions may routinely be
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conducted, if the savings association distinguishes that area from the teller window area. The regulation

a0 requires this segregation of functions into separate aress “to the extent practicable.” If it isnot

practicable for asmal ingtitution to have separate aress, it could make other effortsto satisfy the
separation of functions between deposit taking and selling of insurance.

We note that in addition to these specific responses to concerns expressed with reference to
impact on small entities, we have limited the scope of the rule in other ways to minimize compliance
burdens. Thefind rule
. Only gppliesto retail sales, solicitations, advertisements, or offers of insurance products or

annuities to individuds purchasing for persond, family, or household use. The Agencies have

determined, after requesting comment on whether to dso include smdl business purchase, not
to broaden the coverage.

. Does not gpply to subsidiaries of depogtory ingtitutions, except where the subsdiaries are
sdling, soliciting, advertiang, or offering insurance products or annuities to consumers at an
office of abank or on behaf of abank. The FDIC is adopting this gpproach even though,
under section 47(a)(2) of FDIA, the FDIC could apply the requirements to subsidiariesif it
determined that doing so was necessary to ensure the consumer protections provided by the
Satute.

. Clarifies the scope of the rule and the definition of “you” to gpply only to transactions
conducted by the person that are by, at an office of, or on behdf of, the bank.

. Defines “officg’ narrowly to include only premises where retall deposits are accepted from the

public.



Clarifies when certain disclosures must be provided, including thet a disclosure such as*not
insured by any federd agency” is not to be given where it would be inaccurate (as in the case of
federdly-insured crop insurance or flood insurance).

Only requires the anti-coercion disclosure to be made once, instead of twice per transaction.
Provides flexibility for covered personsto use a variety of meansto provide disclosuresthat are
readily understandable and cdl attention to the information.

Providesthat, in the case of telegphone sales, the duty to obtain a consumer’ s acknowledgment
of receiving the disclosures may be satisfied by an ora acknowledgment of disclosures
combined with reasonable efforts to obtain a written acknowledgment.

Does not require disclosures in advertisements of a genera nature describing or listing the
sarvices or products offered by the savings association.

Provides for a ddayed effective date, requiring compliance by April 1, 2001, to permit

adequate time to prepare disclosures and acknowledgment materials and train staff.

Sanificant Alternatives to the Find Rule

Section 305 of the G-L-B Act expresdy prescribes the content of its implementing regulations.

The FDIC sfind rule does not depart materidly from the requirements of the satute. The Satute does

not authorize the FDIC to provide exemptions or exceptions to its requirements for small banks.

In preparing the find rule, the FDIC has consdered the burden on smdll banks to the extent

that it has the discretion to do so. As st forth above in the discussion of Significant issues raised in

response to the Initia Regulatory Hexibility Andyss, the Agencies have modified the find rulesto

minimize burden.
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Duplicative, Overlapping, or Conflicting Federal Rules

As used in the Interagency Statement, the term “nondeposit investment products,” includes
some products, such as annuities, that are covered by section 47 of FDIA and these proposed rules.
The Interagency Statement provides, among other things, that ingtitutions should disclose to customers
that such products are not insured by the FDIC or the depository indtitution and are subject to
investment risk including possible loss of principd. 1t dso provides that inditutions should obtain
acknowledgments from customers verifying that they have received and understand the disclosures.
The Interagency Statement further provides that retail sdes or recommendations of nondeposit
investment products should be conducted in alocation physicaly digtinct from where retall deposits are
taken, that nondepogit investment product saes personnd should receive adequate training, and that
referra fees should be limited. The find rules do not gppear to conflict materidly with the Interagency
Statement.

OTS: The Regulatory FHexibility Act (5 U.S.C. 601-612) requires federd agenciesto prepare
afind regulatory flexibility anayss (RFA) with afind rule, unless the agency certifies that the rule will
not have a sgnificant economic impact on a substantid number of small entities. OTS believesthat this
rulewill not have a Sgnificant economic impact on a subgtantid number of smdl thrifts or other small
entities because the burden imposed on smal entities semsin large part from the G-L-B Act rather
than from thefind rule. Thisfind rule restates and darifies the Satutory requirements. These
clarifications should reduce the burden of complying with the G-L-B Act provisons. OTS hasrevised
the proposed rule to reduce the regulatory burden on financia ingtitutions of al sizes, as discussed

below. However, OTS has prepared the following final RFA, because the G-L-B Act creates

56



requirements that, in part, are new to the OTS, the thrift industry, and others, and because OTS s
uncertain of the economic impact of compliance with the new requirements.

1. Statement of Need and Objectives

A destription of the reasons why OTS is adopting thisfina rule and a statement of the
objectives of, and lega basisfor, thefind rule, are contained in the supplementary materids provided
above.

2. Small Entities to Which the Find Rule Would Apply

The find rule would apply to a savings association or any “other person” who, a an office of a
savings association or on behaf of a savings association, sells, solicits, advertises, or offersinsurance
products or annuities to consumers. Thefind rule would apply regardiess of the Sze of the savings
association or other organization for which a person worked.

Small savings associations are generdly defined, for Regulatory Hexibility Act purposes, as
those with assets of $100 million or less. 13 CFR 121.201, Divison H (2000). Asof the publication
of the proposed rule, OTS calculated that of the approximately 1,097 savings associations, a maximum
of 482 were small savings associations. Currently, OTS calculates that of the gpproximately 1,091
savings asociations, a maximum of 476 are smdl savings associaions. OTS esimatesthat dl of the
smdl savings associations sdl, solicit, advertise, or offer insurance products or annuities to consumers.

OTS does not collect data on how many “covered persons’ that are not savings associations
&I, solicit, advertise, or offer insurance products or annuities to consumers at an office of asavings
association or on behdf of a savings associaion, or on how many of them are amdl entities. Theinitid

RFA published in the proposed rule sought information about impact on entities other than savings

57



associations affected by the rule to permit OTS to better andyze the effect. Although OTS received
comments on the proposed rule from insurance industry representatives, who might have data with
respect to their members, none of them provided information on the number or Size of entities other
than savings associations affected by therule. Asaresult, OTSis unable to determine the number or
gze of entities other than savings associations affected by thisfind rule.

3. Sonificant Issues Raised in Response to Initid Regulatory Hexibility Andyss and Changes

Made to Minimize Burden

The issues raised by the commenters generdly are described more fully in the supplementary
materid provided above. The issues that were raised by commentersin connection with impact on
amd| businesses, specificaly, were the following:

. The requirement that a covered person obtain a written acknowledgment of receipt of
disclosures for atelephone transaction could require sSgnificant effort and additiona
correspondence if the customer does not return the acknowledgment with other paperwork for
the policy. This effort would be a significant burden for smal financid ingtitutions.

. The requirement that such insurance as credit and mortgage insurance be sold in an area of the
office separate from where deposits are routinely taken poses a particular hardship for small
financid indtitutions where deposits and |oan gpplications are taken at the same place.

OTS serioudy congdered how to tailor the form of disclosures and acknowledgmentsto the

form of the sales transaction and how to make the record of acknowledgment functiond, within the
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satutory congraints. In the case of telephone applications for credit, the proposed rule permitted the
disclosure on anti-tying due at the time of applications to be given ordly and followed with written
disclosures by mall, provided that the written disclosures were mailed within three days. To extend the
principle more broadly, the find rule gpplies this form of providing written disclosures for telephone
sdesto dl therequired disclosures. The timing has been clarified to be three busness days, sarting
with the first business day after the telephone transaction. With repect to telephone sdes, the find rule
permits an ord acknowledgment of the disclosuresif the covered person documents the
acknowledgment. In that case, the find rule requires the covered person to make reasonable efforts to
obtain awritten acknowledgment, as well.

We have made an additiond change affecting disclosures relevant to sdes initiated by
telephone. In response to concerns expressed about the proposed rule s limitation of using eectronic
disclosures to those transactions taking place entirdy dectronicaly, and not permitting them to be used
in transactions that may have started with a telephone contact, we have removed that limitation. Thus, if
atransaction involves telephone contact, but the consumer affirmatively consents to transmission of
disclosures through dectronic mediainstead of on paper, the covered person may provide the “written”
disclosures dectronicdly. Of course, these eectronic disclosures must satisfy the rul€' s requirement
that the format of disclosure be one that permits the consumer to retain or to obtain later, such as by
printing or storing eectronically. Where disclosures are made electronicaly, the rule dready provided

that the consumer could acknowledge them dectronicdly. Electronic acknowledgment of eectronic
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disclosures gpplies under the final rule to these mixed media transactions, aswell. Thefina rule dso
provides that ord disclosures are not required where disclosures are provided dectronicdly. This
exception gpplies not only to disclosures provided in the sale of insurance and annuities asin the
proposed rule, but aso to the anti-coercion disclosure provided with credit gpplications.

In response to the concern expressed about the difficulty of separating functionsin asmal
office, we have clarified in the preamble to thisfind rule that generdly the location where deposts are
routingly teken isthe teler window and teller line. This digtinction permits a savings association to sl
insurance products and annuities from the “ platform ared’” where |oan transactions may routingly be
conducted, if the savings association distinguishes that area from the teller window area. The regulation
a0 requires this segregation of functions into separate areas “to the extent practicable.” If it isnot
practicable for asmal ingtitution to have separate aress, it could make other effortsto satisfy the
separation of functions between deposit taking and selling of insurance.

We note that in addition to these specific responses to concerns expressed with reference to
impact on small entities, we have limited the scope of the rule in other ways to minimize compliance
burdens. Thefind rule
. Only gppliesto retail sales, solicitations, advertisements, or offers of insurance products or

annuities to individuds purchasing for persond, family, or household use. The Agencies have

determined, after requesting comment on whether to dso include smdl business purchase, not

to broaden the coverage.
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Does not gpply to subsidiaries of depository indtitutions, except where the subsidiaries are
sdling, soliciting, advertiang, or offering insurance products or annuities to consumers a an
office of a savings association or on behdf of asavings association. OTS s adopting this
approach even though, under section 47(a)(2) of FDIA, OTS could apply the requirements to
subsdiariesif it determined that doing SO was necessary to ensure the consumer protections
provided by the Statute.

Clarifies the scope of the rule and the definition of “you” to gpply only to transactions
conducted by the person that are by, at an office of, or on behdf of, the savings association.
Defines “officg’ narrowly to include only premises where retall deposits are accepted from the
public.

Clarifies when certain disclosures must be provided, including thet a disclosure such as*not
insured by any federal agency” is not to be given where it would be inaccurate (asin the case of
federdly-insured crop insurance or flood insurance).

Only requires the anti-coercion disclosure to be made once, instead of twice per transaction.
Provides flexibility for covered persons to use a variety of meansto provide disclosuresthat are
reedily understandable and cdll attention to the information.

Providesthat, in the case of telegphone sales, the duty to obtain a consumer’ s acknowledgment
of receiving the disclosures may be satisfied by an ora acknowledgment of disclosures

combined with reasonable efforts to obtain a written acknowledgment.
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. Does not require disclosures in advertissments of a generd nature describing or listing the
sarvices or products offered by the savings association.

. Provides for a ddlayed effective date, requiring compliance by April 1, 2001, to permit
adequate time to prepare disclosures and acknowledgment materials and train staff.

4. Projected Reporting, Recordkeeping and Other Compliance Requirements

While the scope of the find rule implementing section 47 of FDIA is unique, there is some
overlap with certain prior guidance and Federd statutes and rules. As used in the Interagency
Statement on Retail Sales of Nondeposit Investment Products (February 15, 1994) (“Interagency
Statement”), the term “nondeposit investment products’ includes some products, such as annuities, that
are covered by section 47 of FDIA and thisfind rule. The Interagency Statement provides, among
other things, that ingtitutions should disclose to customers that such products are not insured by the
FDIC or the depository indtitution and are subject to investment risk including possible loss of principd.
It dso provides that ingtitutions should obtain acknowledgments from customers verifying thet they have
received and understand the disclosures. The Interagency Statement further provides that retall sales or
recommendations of nondeposit investment products should be conducted in alocation physicaly
digtinct from where retail deposits are taken, that nondeposit investment product saes personnel should
receive adequate training, and that referrd fees should be limited.

Other federd authorities that overlgp with the find rule include the statutory prohibition on tying

arrangements in section 5(q) of the Home Owners Loan Act (12 U.S.C. 1464(Q)), and OTS's
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regulation prohibiting advertising that isinaccurate or makes misrepresentations (12 CFR 563.27).
State consumer protection rules aso may apply to saes, solicitations, advertisements, and offers of
insurance products or annuities. The fina rule does not appear to conflict materidly with the
Interagency Statement or these other authorities.

Asareault of the overlap of the rule's requirements with the provisions of the Interagency
Statement and other federd authorities discussed above, many savings associations and other persons
may dready be partly or fully prepared to meet the requirements of the find rule. Persons sdlling,
soliciting, advertising, or offering insurance products or annuities may have to revise printed materids
and modify Internet web stes. Compliance with other requirements, such as the prohibition on
domestic violence discrimination, will cal for smilar types of resources as are used to comply with
other existing nondiscrimination statutes such as the Equa Credit Opportunity Act, 15 U.S.C.
1691-1691f, and the Fair Housing Act, 42 U.S.C. 3601 et seq. Covered persons may need to
provide further training or additiona personnd, including personne skilled in clerica, computer,
compliance, and legd matters. The delayed effective date of the find rule should provide adequate time
for the affected parties to develop revised materids and to modify web Sites, as necessary.

5. Sanificant Alternatives

The requirementsin the find rule pardld those in section 47 of FDIA. Thefind rule daifiesthe
gatutory requirements in some areas and restates the requirements in a more understandable manner in

other areas. Thefina rule does not impose any requirements that differ substantialy from the statute.
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Since the requirements are set by statute, OTS has only limited discretion to consder dternatives. To
the extent that OT'S does have discretion, it has exercised that discretion to minimize the burden as
discussed in section 3 above.

Congress has decided that “any depogtory inditution” and “any person” thet is engaged in retall
sdes, solicitations, advertisng, or offers of insurance products (or annuities), at the office or on behaf
of adepogitory ingitution, must comply with these disclosure requirements. The G-L-B Act does not
expresdy authorize OTS to exempt smdl savings associations, affiliates, or persons from these
requirements. OTS does not interpret the statute to permit such an exemption.

C. Executive Order 12866

OCC: The OCC has determined that thisfina rule does not condtitute a "sgnificant regulatory
action” for the purposes of Executive Order 12866. While the OCC’s cost estimates are necessarily
imprecise because the requirements included in the fina rule result from new legidation, under the most
conservative cost scenarios that the OCC can develop on the basis of available information, the impact
of the find rule fallswell short of the thresholds established by the Executive Order.

OTS: OTS has determined that thisfind rule does not condtitute a "sgnificant regulatory
action” for the purposes of Executive Order 12866. The rule follows closdly the requirements of
section 305 of the G-L-B Act. Sincethe G-L-B Act establishes the minimum requirements for this
activity, OTS haslittle discretion to propose regulatory options that might Sgnificantly reduce costs or

other burdens. OTS bdlieves that the impact of the rule would not meet the thresholds of the Executive



Order, and consequently OMB review is not necessary.

D. Unfunded Mandates Act of 1995

Section 202 of the Unfunded Mandates Reform Act of 1995, 2 U.S.C. 1532 (Unfunded
Mandates Act), requires that an agency prepare a budgetary impact statement before promulgating any
rule likely to result in a Federd mandate that may result in the expenditure by State, locd, and triba
governments, in the aggregate, or by the private sector, of $100 million or morein any oneyear. If a
budgetary impact statement is required, section 205 of the Unfunded Mandates Act also requiresthe
agency to identify and consder a reasonable number of regulatory dternatives before promulgating the
rule. However, an agency is not required to assess the effects of its regulatory actions on the private
Sector to the extent that such regulations incorporate requirements specificaly set forth in law. 2
U.S.C. 1531. Section 305(e) of the G-L-B Act imposes the requirements contained in the find rules
concerning domestic violence even without the issuance of regulations. Sections 305(a)-(d) of the G-
L-B Act direct the Agencies to issue regulations implementing disclosure requirements and requirements
to segregate the areas in which insurance activities are conducted from the areas where deposits are
routingy accepted. The burden the rules place on the private sector is dmost entirely attributable to the
G-L-B Act. Therefore, the OCC and OTS have determined that the final rules will not result in
expenditures by State, local, and tribal governments, in the aggregate, or by the private sector, of $100
million or more in any one year. Accordingly, the OCC and OTS have not prepared a budgetary

impact statement or specifically addressed the regulatory aternatives consdered.
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E. Executive Order 13132 — Federalism

OCC: Executive Order 13132 imposes certain requirements when an agency issues a
regulation that has federalism implications or that preempts State law. Under the Executive Order, a
regulation has federalism implications if it has substantid direct effects on the States, on the relationship
between the national government and the States, or on the distribution of power and respongibilities
among the various levels of government. In generd, the Executive Order requires the agency to adhere
drictly to federd conditutiond principlesin developing rules that have federdism implications; provides
guidance about an agency’ s interpretation of statutes that authorize regulations that preempt State law;
and requires consultation with State officials before the agency issues afind rule that has federdism
implications or that preempts State law.

Thisfind rule satidfies the requirements of the Executive Order. If an agency promulgates a
regulation that has federdism implications and preempts State law, the Executive Order imposes upon
the agency requirements to consult with State and locdl officids; to publish a“federadism summary
impact satement,” and to make written comments from State and locdl officids available to the
Director of the Office of Management and Budget (OMB).

In the OCC’ s opinion, it is not clear that Executive Order 13132 appliesto the OCC' srules
implementing section 305 of the G-L-B Act because the statute itsdf directs most of the significant
policy choices that the Agencies have made -- that is, the statute expresdy prescribes both the

substantive content and the preemptive effect of the rules. Moreover, the impact of the language of the
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express preemption provision in section 305 isto preserve State laws, subject to certain exceptions,
rather than to preempt them. Under that provision, the insurance customer protections in the Agencies
rules generdly will not have preemptive effect in a State where the State has in effect statutes, rules,
regulations, orders, or interpretations that are inconsstent with or contrary to the regulations prescribed

by the Agencies unless a provison in the Agencies rules affords grester protection to customersthan is

afforded by a comparable State law. Section 305 prescribes a process for the Agencies to use in order
to determine jointly whether a provison in the Agencies regulaions satisfies this “ greater protection”
gandard. If the Agencies make that joint determination, and provide written notice to the affected

State that its law is preempted, then that provision of State law will be preempted unless, within 3 years
after the date that the Agencies issue the written notice, the State adopts legidation that overrides the
preemption.

Aswe indicated in the Supplementary Information that accompanied the proposd, the
federdism implications and the preemptive effect of the OCC' s rules implementing section 305 depend,
inthe first ingance, on how the Agencies find rules compare with aparticular State' s laws and,
ultimately, on whether a State adopts the * opt-out” legidation that section 305 permits.

Separatdly, section 305 of the G-L-B Act requires the Agencies to consult with State insurance
regulators before issuing fina implementing regulations. As described e sawhere in the Supplementary
Information, the OCC and the other Agencies have consulted with the NAIC in preparing thisfind rule.

The Agencies have provided the OMB a copy of the NAIC's written comments on the proposed rule.
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OTS: Executive Order 13132 imposes certain requirements on an agency when formulating
and implementing policies that will have subgtantia direct effects on the States, on the relationship
between the nationd government and the States, or on the distribution of power and responsibilities
among the various levels of government, or taking actions that preempt state law. Section 47(g) of
FDIA, 12 U.S.C. 1831x, as added by section 305 of the G-L-B Act, provides that the insurance
consumer protectionsin the Agencies rules generaly will not apply to retail sales practices,
solicitations, advertisng, or offers of any insurance product or annuity to a consumer by any savings
association or any person that is engaged in such activities a an office of the savings association or on
behdf of the savings association in a State where the State has in effect statutes, regulations, orders, or
interpretations that are incongstent with or contrary to the provisions of the federd regulations.
However, if the federd regulations afford greater protection for insurance consumers than a comparable
State law, rule, regulation, order, or interpretation, the State provison may be preempted by the Board,
the OCC, and the FDIC in accordance with certain specified procedures described in grester detail in
the OCC' s statement on Executive Order 13132 above.

OTS has determined that gpplication of these statutorily-mandated provisons will have
federdism implications and may result in the preemption of Sate law. Section 47(a) of FDIA obligates
OTSto issue this regulation to implement section 305 of the G-L-B Act, which includes section 47(g)
of FDIA. Consstent with section 47(8)(3) of FDIA and section 6(c) of Executive Order 13132, OTS

and the other Agencies have consulted with the Nationad Association of Insurance Commissioners
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(NAIC), asindicated in the Supplementary Information above. Asnoted above, the Agencies
consdered and responded to the NAIC' s comments. The Agencies aso provided an advance copy of
thefina rule to the NAIC and OTS has provided an advance copy of thefina rule to the Conference of
State Bank Supervisors. The Agencies expect to consult with the NAIC and State insurance regulators

as decisons are made concerning preemption in particular states.

Salicitation of comments on use of “ plain language”

Section 722 of the G-L-B Act requires that the Federd banking Agencies use “plain language’
in dl proposed and find rules published after January 1, 2000. We invited your comments on how to
make the proposed rules easier to understand. We received no comments on this genera topic, only
on waysto clarify the meaning of such terms as*covered person.” We did make revisonsin response

to those specific types of comments, as discussed above.
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List of Subjects
12 CFR Part 14
Banks, banking; Insurance consumer protection; Nationa banks.
12 CFR Part 208

Accounting, Agriculture, Banks, banking, Confidentid business information, Crime, Currency,
Federal Reserve System, Insurance consumer protection, Mortgages, Reporting and recordkeeping
requirements, Securities.
12 CFR Part 343

Banks, banking; consumer protection; Insurance; Reporting and recordkeeping requirements.
12 CFR Part 536

Consumer protection, Insurance, Reporting and recordkeeping requirements, Savings
associations.
Office of the Comptroller of the Currency
12 CFR Chapter |
Authority and I'ssuance

For the reasons set out in the joint preamble, the OCC amends chapter | of title 12 of the Code
of Federal Regulations by adding a new part 14 to read asfollows:
PART 14 -- CONSUMER PROTECTION IN SALES OF INSURANCE

Sec.
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14.10 Purpose and scope.

14.20 Definitions.

14.30 Prohibited practices.

14.40 What a covered person must disclose.

14.50 Where insurance activities may take place.

14.60 Quadlification and licensing requirements for insurance sales personnel.
Appendix to Part 14 - Consumer Grievance Process.

Authority: 12 U.S.C. 1 et seq., 24(Seventh), 92, 93a, 1818, and 1831x.

§ 14.10 Purpose and scope.

(a) Gengd rule. This part establishes consumer protections in connection with retall sdes
practices, solicitations, advertisng, or offers of any insurance product or annuity to aconsumer by:

(2) Any nationa bank; or

(2) Any other person that is engaged in such activities a an office of the bank or on behaf of
the bank.

(b) Application to operating subsdiaries. For purposes of 8 5.34(e)(3) of this chapter, an

operating subsidiary is subject to this part only to the extent that it sdls, solicits, advertises, or offers
insurance products or annuities at an office of abank or on behdf of abank.

8§ 14.20 Definitions.
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Asused in this part:

(a) Affiliste means a company that controls, is controlled by, or is under common control with
another company.

(b) Bank means anationa bank or a Federd branch, or agency of aforeign bank as defined in
section 1 of the International Banking Act of 1978 (12 U.S.C. 3101, et seq.)

(c) Company means any corporation, partnership, business trust, association or smilar
organization, or any other trust (unless by its terms the trust must terminate within twenty-five years or
not later than twenty-one years and ten months after the deeth of individuds living on the effective date
of thetrugt). 1t does not include any corporation the mgority of the shares of which are owned by the
United States or by any State, or aqudified family partnership, as defined in section 2(0)(10) of the
Bank Holding Company Act of 1956, as amended (12 U.S.C. 1841(0)(10)).

(d) Consumer means an individua who purchases, gppliesto purchase, or is solicited to
purchase from a covered person insurance products or annuities primarily for persond, family, or
household purposes.

(e) Control of acompany has the same meaning asin section 3(w)(5) of the Federd Depost
Insurance Act (12 U.S.C. 1813(w)(5)).

(H(1) Covered person means

(i) A bank; or
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(it) Any other person only when the person sdlls, solicits, advertises, or offers an insurance
product or annuity to a consumer a an office of the bank or on behdf of abank.

(2) For purposes of this definition, activities on behdf of abank include activitieswherea
person, whether at an office of the bank or at another location sdlls, solicits, advertises, or offersan
insurance product or annuity and at least one of the following gpplies:

(1) The person represents to a consumer that the sale, solicitation, advertisement, or offer of any
insurance product or annuity is by or on behaf of the bank;

(if) The bank refers a consumer to asdller of insurance products or annuities and the bank has a
contractud arrangement to recelve commissons or fees derived from a sde of an insurance product or
annuity resulting from that referrd; or

(iif) Documents evidencing the sale, solicitation, advertising, or offer of an insurance product or
annuity identify or refer to the bank.

(9) Domedtic violence means the occurrence of one or more of the following acts by a current

or former family member, household member, intimate partner, or careteker:

(2) Attempting to cause or causing or threatening another person physica harm, severe
emotiona distress, psychologica trauma, rape, or sexud assaullt;

(2) Engaging in acourse of conduct or repeatedly committing acts toward another person,
including following the person without proper authority, under circumstances that place the personin

reasonable fear of bodily injury or physicd harm,
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(3) Subjecting another person to false imprisonment; or
(4) Attempting to cause or causing damage to property so asto intimidate or attempt to control
the behavior of another person.

(h) Electronic media includes any means for transmitting messages electronicaly between a

covered person and a consumer in aformat that allows visua text to be displayed on equipment, for
example, apersona computer monitor.
(i) Office means the premises of a bank where retail deposits are accepted from the public.
() Subsdiary hasthe same meaning asin section 3(w)(4) of the Federd Deposit Insurance
Act (12 U.S.C. 1813(w)(4)).
8 14.30 Prohibited practices

(a) Anticoercion and antitying rules. A covered person may not engage in any practice that

would lead a consumer to believe that an extension of credit, in violation of section 106(b) of the Bank
Holding Company Act Amendments of 1970 (12 U.S.C. 1972), is conditional upon either:

(2) The purchase of an insurance product or annuity from the bank or any of its affiliates; or

(2) An agreement by the consumer not to obtain, or a prohibition on the consumer from

obtaining, an insurance product or annuity from an unaffiliated entity.

(b) Prohibition on misrepresentations generdly. A covered person may not engage in any

practice or use any advertisement a any office of, or on behdf of, the bank or a subsdiary of the bank
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that could midead any person or otherwise cause a reasonable person to reach an erroneous belief with
respect to:

(2) Thefact that an insurance product or annuity sold or offered for sale by a covered person
or any subsdiary of the bank is not backed by the Federad government or the bank, or the fact that the
insurance product or annuity is not insured by the Federd Deposit Insurance Corporation;

(2) Inthe case of an insurance product or annuity that involves investment risk, the fact that
there is an investment risk, including the potentid that principa may be logt and that the product may
declinein vaue; or

(3) Inthe case of abank or subsidiary of the bank a which insurance products or annuities are
sold or offered for sale, the fact that:

(i) The approva of an extenson of credit to a consumer by the bank or subsidiary may not be
conditioned on the purchase of an insurance product or annuity by the consumer from the bank or a
subgdiary of the bank; and

(i) The consumer is free to purchase the insurance product or annuity from another source.

(c) Prohibition on domedtic violence discrimination A covered person may not sell or offer for

sde, asprincipd, agent, or broker, any life or hedth insurance product if the status of the gpplicant or
insured as avictim of domestic violence or as aprovider of servicesto victims of domestic violence is

consdered as a criterion in any decison with regard to insurance underwriting, pricing, renewa, or
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scope of coverage of such product, or with regard to the payment of insurance claims on such product,

except asrequired or expresdy permitted under State law.

814.40 What a covered person must disclose.

(8 Insurance disclosures.  In connection with the initial purchase of an insurance product or

annuity by a consumer from a covered person, a covered person must disclose to the consumer, except
to the extent the disclosure would not be accurate, that:

(1) Theinsurance product or annuity is not a deposit or other obligation of, or guaranteed by,
the bank or an affiliate of the bank;

(2) The insurance product or annuity is not insured by the Federal Deposit Insurance
Corporation (FDIC) or any other agency of the United States, the bank, or (if applicable) an affiliate of
the bank; and

(3) In the case of an insurance product or annuity that involves an investment risk, thereis
investment risk associated with the product, including the possible loss of vaue.

(b) Credit disclosure. 1n the case of an gpplication for credit in connection with which an

insurance product or annuity is solicited, offered, or sold, a covered person must disclose that the bank
may not condition an extension of credit on either:
(1) The consumer’s purchase of an insurance product or annuity from the bank or any of its

dafiliates or
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(2) The consumer’ s agreement not to obtain, or a prohibition on the consumer from obtaining,
an insurance product or annuity from an unaffiliated entity.

(c) Timing and method of disclosures. (1) In general. The disclosures required by paragraph

(8 of this section must be provided oraly and in writing before the completion of the initid sde of an
insurance product or annuity to aconsumer. The disclosure required by paragraph (b) of this section
must be made ordly and in writing a the time the consumer gpplies for an extension of credit in
connection with which an insurance product or annuity is solicited, offered, or sold.

(2) Exception for transactions by mail. If asde of an insurance product or annuity is

conducted by mail, a covered person is not required to make the oral disclosures required by
paragraph () of this section. If acovered person takes an gpplication for credit by mail, the covered
person is not required to make the oral disclosure required by paragraph (b).

(3) Exception for transactions by telephone. If asde of an insurance product or annuity is

conducted by telephone, a covered person may provide the written disclosures required by paragraph
(8 of this section by mail within 3 business days beginning on the first business day after the e,
excluding Sundays and the legd public holidays specified in 5 U.S.C. 6103(a). If a covered person
takes an gpplication for credit by telephone, the covered person may provide the written disclosure
required by paragraph (b) of this section by mail, provided the covered person mails it to the consumer
within three days beginning the first business day after the gpplication is taken, excluding Sundays and

the legal public holidays spedified in 5 U.S.C. 6103(a).
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(4) Electronic form of disclosures. (i) Subject to the requirements of section 101(c) of the

Electronic Signaturesin Globa and Nationa Commerce Act (12 U.S.C. 7001(c)), a covered person
may provide the written disclosures required by paragraph (a) and (b) of this section through eectronic
mediainstead of on paper, if the consumer affirmatively consents to receiving the disclosures
eectronicaly and if the disclosures are provided in aformat that the consumer may retain or obtain
later, for example, by printing or storing dectronicaly (such as by downloading).

(i) Any disclosures required by paragraphs (a) or (b) of this section that are provided by
electronic media are not required to be provided oraly.

(5) Disclosures must be readily understandable. The disclosures provided shdl be

congpicuous, Smple, direct, readily understandable, and designed to cdl attention to the nature and
ggnificance of the information provided. For instance, a covered person may use the following
disclosuresin visud media, such as televison broadcasting, ATM screens, billboards, Sgns, posters
and written advertisements and promotiona materias, as gppropriate and consstent with paragraphs
(@) and (b) of this section:

. NOT A DEPOSIT

. NOT FDIC-INSURED

. NOT INSURED BY ANY FEDERAL GOVERNMENT AGENCY

. NOT GUARANTEED BY THE BANK [OR SAVINGS ASSOCIATION]

. MAY GO DOWN IN VALUE.
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(6) Disdosures must be meaningful. (i) A covered person must provide the disclosures

required by paragraphs (a) and (b) of this section in ameaningful form. Examples of the types of
methods that could cdll attention to the nature and sgnificance of the information provided include:

. aplan-language heading to cdl attention to the disclosures,

. atypeface and type size that are easy to read;

. wide margins and ample line pacing;

. boldface or itdics for key words; and

. digtinctive type style, and graphic devices, such as shading or sdebars, when the
disclosures are combined with other information.

(i) A covered person has not provided the disclosures in ameaningful form if the covered
person merdly states to the consumer that the required disclosures are available in printed material, but
does not provide the printed materid when required and does not ordly disclose the information to the
consumer when required.

(iii) With respect to those disclosures made through eectronic media for which paper or ora
disclosures are not required, the disclosures are not meaningfully provided if the consumer may bypass
the visud text of the disclosures before purchasing an insurance product or annuity.

(7) Consumer acknowledgment. A covered person must obtain from the consumer, a the time

aconsumer receives the disclosures required under paragraphs (a) or (b) of this section, or at the time

of theinitid purchase by the consumer of an insurance product or annuity, a written acknowledgment
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by the consumer that the consumer received the disclosures. A covered person may permit a consumer
to acknowledge receipt of the disclosures dectronically or in paper form. |If the disclosures required
under paragraphs () or (b) of this section are provided in connection with a transaction thet is
conducted by telephone, a covered person must:

(i) Obtain an ord acknowledgment of receipt of the disclosures and maintain sufficient
documentation to show that the acknowledgment was given; and

(i) Make reasonable efforts to obtain a written acknowledgment from the consumer.

(d) Advertisements and other promotional materid for insurance products or annuities. The
disclosures described in paragraph (@) of this section are required in advertisements and promotiona
materid for insurance products or annuities unless the advertisements and promotiond materids are of a

general nature describing or listing the services or products offered by the bank.

8 14.50 Wher e insurance activities may take place.

(a) Generd rule. A bank mugt, to the extent practicable, keep the area where the bank
conducts transactions involving insurance products or annuities physicaly segregated from areas where
retail deposits are routindy accepted from the generd public, identify the areas where insurance
product or annuity sales activities occur, and clearly delineate and distinguish those areas from the areas

where the bank’ s retail deposit-taking activities occur.
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(b) Referrds. Any person who accepts deposits from the public in an areawhere such
transactions are routingly conducted in the bank may refer a consumer who seeks to purchase an
insurance product or annuity to a qudified person who sdls that product only if the person making the
referral recalves no more than a.one-time, nomina fee of afixed dollar amount for each referra that

does not depend on whether the referra results in atransaction.

8 14.60 Quialification and licensing requirements for insurance sales personndl.

A bank may not permit any person to sdll or offer for sdle any insurance product or annuity in
any part of its office or on its behdf, unlessthe person is a al times gppropriately qualified and licensed
under gpplicable State insurance licensing standards with regard to the specific products being sold or

recommended.

Appendix to Part 14 - Consumer Grievance Process.

Any consumer who believes that any bank or any other person sdlling, soliciting, advertising, or
offering insurance products or annuities to the consumer a an office of the bank or on behdf of the
bank has violated the requirements of this part should contact the Customer Assistance Group, Office
of the Comptroller of the Currency, (800) 613-6743, 1301 McKinney Street, Suite 3710, Houston,

Texas 77010-3031.
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[THISSIGNATURE PAGE RELATESTO THE JOINT FINAL RULE CAPTIONED
“CONSUMER PROTECTIONSFOR DEPOSITORY INSTITUTION SALES OF

INSURANCE."]

Dated: , 2000

John D. Hawke, Jr.
Comptroller of the Currency.
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